
government, the  s tate  shal l  provide  a  subvent ion  o f  funds  to
reimburse such local government for the costs of such
programs or  increased  leve l  o f  serv ice ,  except  that  the
Legislature may, but need not, provide such subvention of
funds for the following mandates:

4 (a )  Legis lat ive  mandates  requested  by  the  loca l  agency(a )  Legis lat ive  mandates  requested  by  the  loca l  agency
affected;af fected;

55
(b) Legislation defining a new crime or changing an(b) Legislation defining a new crime or changing an

6 G6 G exist ing  def in i t ion  o f  a  cr ime;  orexist ing  def in i t ion  o f  a  cr ime;  or

7 ( c )  Leg is lat ive  mandates  enacted  pr ior  to  January  1 ,
1975 ,  or  execut ive  orders  or  regulat ions  in i t ia l ly

8 implementing legislation enacted prior to January 1, 1975.1’

9 Most recently, Chapter 1459 of the Statutes of 1984 added

10 Part  7  ( commencing  with  sect ion  17500)  o f  Div is ion  4  o f  Ti t le  2  to

11  the Government Code, to implement Section 6 of Article XIII B.

12 Whi le  i ts  prov is ions  regarding  re imbursement  to  loca l  agenc ies  for

13 costs mandated by the state are substantially similar to those in

14 the Revenue !$ Taxation Code sections 2201 et seq., this

15 legislation made many significant revisions to the reimbursement

16 process .

17 Government Code sections 17500 et seq. transferred certain-

18  responsibi l i t ies  for  the  state  mandate  c la ims process  from the

19 State Board of Control to a newly-created Commission on State

20  Mandates. The Commission is a quasi-judicial body composed of five

21 members: the  State  Contro l ler ,  the  State  Treasurer ,  the  State

22  Director  o f  Finance , the  State  Director  o f  the  Of f i ce  o f  Planning

23 and Research, and a member of the public. The Commission has the

24 responsib i l i ty  for  hear ing  test  c la ims,  adopt ing  parameters  and

25 guidelines, establ ishing statewide  cost  est imates ,  and consider ing

26 incorrect  reduct ion c la ims.

27 I f  a  l oca l  agency  be l ieves  that  l eg is lat ion  or  an  execut ive
’ .

28  order imposes a State mandate that will cost the agency more than f
ki
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$200, the local agency may file a test claim with the Commission.

The  Commission is directed to hear and decide whether the local

agency is entitled to be reimbursed by the state for ‘Icosts

nandated b y  t h e  state” as required by the California Constitution

4rticle  XII I  B ,  sec t i on  6 . Government Code section 17552; A

success ful  test  c la im by  one  loca l  agency  establ ishes  the  r ight  o f

all  local  agencies  s imi lar ly  s i tuated  to  submit  a  c la im for  costs

associated with the mandate.

When it de’termines that a mandate exists, the Commission

sol ic i ts  input  f rom the  af fected  local  and state  agencies ,  and

develops parameters and guidelines for claiming costs of the

nanda te . The parameters and guidelines describe allowable program

:osts and other requirements of claiming. Following establishment

)f the parameters and guidelines, the Commission adopts an estimate

If the statewide costs associated with the mandate. The estimate

is submitted to the Legislature in a government claims bill. Once

the Legislature funds the mandate, the State Controller issues

claiming  instructions which closely parallel the parameters and

guidelines. Claiming instruct ions  set  forth  deadl ines ,  descr ibe

allowable  c o s t s , and provide claim forms. Loca l  agenc ies  f i l e

reimbursement claims in response to specific claiming instructions

to obtain reimbursement for the mandated costs.

If the Commission determines that the legislation or

:xecutive  order  subject  to  the  test  c la im does  not  impose  a

nandate, or  i f  i t  determines  that  i t  i s  a  mandate  but

Legislature refuses to fund the mandate, an affected

nay pursue relief through the courts.

the

local agency

“Costs  mandated  by  the  state”  is  def ined as  “any increased
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costs  which  a  loca l  agency  or  schoo 1 distr i c t

a f ter  July  1, 1980,  as  a  resul t  o f  any  statute

is  required  to  incur

enacted  on  or  a f ter

January 1, 1975, which mandates a new program or higher level of

service of an existing program within the meaning of Section 6 of

Art i c le  XIII  B  o f  the  Cal i forn ia  Const i tut ion . ” Government Code

section 17514.

Government Code section 17556 lists circumstances under which

the  Commiss ion  is  not  to  f ind  that  leg is lat ion  or  execut ive  order

that  i s  the  subject  o f  the  test  c la im (here inafter  re ferred  to  as

‘ leg is lat ion” )  imposes  costs  mandated by  the  state . These include

:ases  in which the Commission finds after hearing that:

(1) The e t’tn  1  y  submitt ing  the  test  c la im requested

program that is the subject of the

legislation imposes costs upon tha

(2)  The  leg is lat ion  a f f i rmed

leg is lat ive  author i ty  for  that  ent i ty  to  implement  the

test claim and the

t  ent i ty ;

for  the state that wh i ch

h a d been dec lared  ex is t ing  law by  court  act ion ;

regl

(3 )  The leg is lat ion  implemented a  federal  law or

elation  and resulted in costs mandated by the federal

government, and did not mandate costs which exceeded the

mandate in that federal law or regulation;

(4 )  The  loca l  agency  has  the  author i ty  to  l evy  serv ice

charges ,  fees , or  assessments  suf f ic ient  to  pay for  the

mandated program or increased level of service;

ides  for  o f fsett ing  savings  to(5 )  The  leg is lat ion  prov

af fected ent i t ies  which result

c la iming ent i t ies ;

in  no  net  costs  to  the

(6)  The  leg is lat ion  imposes  dut ies  express ly  inc 1
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in  a  ba l lo t  measure  approved  by  the  vo te rs  in  a  s ta tewide

e l e c t i o n ;  o r

(7 )  The  l eg i s l a t i on  c r ea t ed  o r  e l im ina t ed  a  c r ime  o r

in f r ac t ion , o r  changed  the  pena l ty  fo r  a  c r ime  o r  i n f r ac t ion ,

bu t  on ly  t o  t he  ex t en t  t ha t  t he  cos t s  a r e  r e l a t ed  d i r ec t l y  t o

t h e  e n f o r c e m e n t  o f  t h e  c r i m e  o r  i n f r a c t i o n .

7

8 I I I . EDUCATION FOR THE HANDICAPPED LAW

9

10 A* FEDERAL LAW PROHIBITING DISCRIMINATI.ON  AGAINST THE HANDICAPPED

1 1

1 2 The  fundamenta l  component  o f  federa l  l aw proh ib i t ing

13 d iscr iminat ion  aga ins t  handicapped indiv iduals  in  any  program

14  r ece iv ing  fede ra l  funds  was  enac ted  by  Congress  in  1973  as  Pub l i c

15  Law 93 -112 ,  T i t l e  V ,  s ec t i on  504  ( cod i f i ed  a t  T i t l e  29  U;S. Code

16 S e c t i o n  794). ltSection 504” requ i r e s  t he  p romulga t ion  o f

17  regu la t ions  by  each  agency  of  the  federa l  government  as  may  be

18  necessa ry  to  ca r ry  ou t  t he  p rov i s ions  o f  Sec t ion  504  and  o the r  l aws

19 prov id ing  pro tec t ion  to  the  handicapped . At  l ea s t  23  f ede ra l

20  agenc ies  and  depar tments  have  promulga ted  “504 regulationsl”

21 Congress  soon  r ecogn ized  tha t  t h i s  gene ra l  p ro tec t ion  was

22  inadequa te  to  address  the  spec ia l  needs  o f  hand icapped  schoo l

2 3  ch i ld ren . In 1976, Congress enac ted  the  Educa t ion  fo r  Al l

2 4  Handicapped  Chi ld ren  Act ,  d i scussed  be low,  to  remedy  th i s

25  s i t u a t i o n . Shor t l y  t he rea f t e r ,  “504 r egu la t ions”  were  enac ted  (now

26  recodified  as  34  Code  o f  Fede ra l  Regu la t i ons ,  Pa r t  104 )  wh ich

27  r equ i re  tha t  r ec ip ien t s  o f  f ede ra l  fund ing  which  ope ra te  a  pub l i c

28  o r  e l emen ta ry  o r  s econdary  educa t ion  p rogram !I, .  .  p rov ide  a  f ree
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appropriate  pub l ic  educa t ion  to  each  qua l i f i ed  hand icapped  person

rho  i s  i n  t he  r ec ip i en t ’ s  j u r i sd i c t i on , r ega rd l e s s  o f  t he  na tu r e  o r

;everity  of  the  person’s  handicap .” 34  C.F .R. , P a r t  104133.

1. FEDERAL LAW GOVERNING EDUCATION FOR THE HANDICAPPED

1. In t roduc t ion

In 1976, the  “Educa t ion  for  Al l  Handicapped  Chi ldren  Act” ,  20

‘.s.c. s e c t i o n s  1 4 0 0  e t  s e q .  (“EHA”)  was  enac ted .- The EHA and its

mplemen t ing  r egu la t ions , 3 4  C . F . R .  s e c t i o n s  3 0 0 . 1  e t  s e q . ,-
stab l i sh  p rocedura l  and  subs tan t ive  s tandards  fo r  educa t ing

andicapped  s tuden ts . The  EHA a l so  inco rpora t e s  by  r e fe rence  s t a t e

ubs tan t ive  and  p rocedura l  s t andards  concern ing  the  educa t ion  o f

andicapped  s tuden ts . 20  U .S .C .  s ec t ion  1401(18); 3 4  C . F . R . s e c t i o n

00.4. In  o rde r  to  r ece ive  f ede ra l  funds ,  a  s t a t e  mus t  adop t  a

l an  spec i fy ing  how i t  w i l l  comply  wi th  f ede ra l  r equ i rement s .  20

. S . C .  s e c t i o n s  1 4 1 2  a n d  1 4 1 4 ( a ) .

2. EHA Services for Handicapped Children

Under  the  EHA,  handicapped chi ldren  are  guaranteed  the  r ight

o  rece ive  a  f r ee  appropr ia t e  pub l i c  educa t ion  which  emphas izes

pecial educa t ion , and  r e l a t ed  se rv i ce s  des igned  to  mee t  t he i r

n ique  educa t iona l  needs . 20  U .S .C .  s ec t i ons  1400(c)  a n d  1 4 1 2 .

S p e c i a l  educationl’ means  spec i a l ly  des igna ted  in s t ruc t ion  to  mee t

he  un ique  needs  o f  a  hand icapped  ch i ld ,  inc lud ing  c lass room

ns t ruc t ion  and  ins t ruc t ion  in  phys ica l  educa t ion ,  a s  we l l  a s  home

n s t r u c t i o n  a n d  i n s t r u c t i o n  i n  h o s p i t a l s  a n d  i n s t i t u t i o n s .  2 0

.S.C. s e c t i o n  1 4 0 1 ( a )  ( 1 6 ) .
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Related  serv ices  are  def ined  by  s tatute  to  inc lude

transportation and such developmental, corrective, and other

supportive supplemental services as may be required to assist a

handicapped child to benefit from special education. 20 U.S.C.

s e c t i o n  1401(a)(17). Supportive services include speech pathology

and audiology, psychological services, physical and occupational

therapy, recreat ion , counseling services, and limited medical

s e r v i c e s .  I d . See also 34 C.F.R. section 300.13. Related- - -

serv ices  are  to  be  provided  at  no  cost  to  parents  or  chi ldren.  I f

placement in a public or private residential program is necessary

to provide special education and related services to a handicapped

chi ld , the program, including non-medical care and room and board,

must be at no cost to the parents of the child. 34  C.F.R.  sect ion

300.302.

3. Children Qualifying for EHA Services

Handicapped children are defined as children who are mentally

retarded, hard of hearing, deaf, speech or language impaired,

rrisually  handicapped, seriously emotionally disturbed,

3rthopedically  impaired,  or  health  impaired,  or  chi ldren with

spec i f i c  learning disabi l i t ies , who by reason thereof require

spec ia l  educat ion  and re lated  services . 20  U.S.C.  sect ion 1401(l).

“Seriously emotionally disturbed” (SED) children are children

dho  have an inability to learn which cannot be explained by

inte l lectual ,  sensory ,  or  health  factors ;  who are  unable  to  bui ld

or maintain  sat is factory  interpersonal  re lat ionships  with  peers  and

teachers ; who exhibit inappropriate types of behavior or feelings

under normal circumstances; who have a general pervasive mood of
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unhappiness or depression and/or who have a tendency to develop

physical symptoms or fears associated with personal or school

problems. One or more of these characteristics must be exhibited

over a long period of time and to a marked degree, and must

adverse ly  a f fect  educat ional  per formance  in  order  for  a  chi ld  to  be

c lass i f ied  as “ser iously  emot ional ly  d isturbed. ” Schizophrenic

children are included in the t’seriously  emot ional ly  d isturbed”

category. Children who are socially maladjusted are not included

unless they are otherwise determined to be emotionally disturbed.

34  C.F.R.  sect ion  300.5(b)(&).

4. IEP Process for Determining EHA Services

The EHA provides a specific mechanism for insuring that

handicapped children receive a free appropriate public education: ’

the Individualized Education Program (IEP). The IEP is a written

statement for a handicapped child that is developed and implemented

in accordance with federal IEP regulations. 3 4  C . F . R .

sect ion  300 .340 ;  34  C.F .R.  sect ion  300 .346 . The state educational

agency of a state receiving federal funding must insure that each

public agency develops and implements an IEP for each of its

handicapped children. 34 C.F.R. section 300.341.

The IEP process begins when a child is identified as possibly

being handicapped. He or she must be evaluated in all areas of

suspected handicaps by a multidisciplinary team, which includes a

teacher  or  spec ial ist  with knowledge in  the  area o f  suspected

disabi l i ty . Parents also have the right to obtain an independent
I

assessment  o f  the ir  chi ld  by  a  qual i f ied  professionalI School

districts are required to consider the independent assessment as
.
2
2cc

4 3 2
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part  o f  the ir  educat ional  p lanning  for  the  pupi l . 34 C.F.R.

section 300.503.

If it is determined that the child is handicapped within the

meani%g  of EHA, an IEP meeting must take place. Part i c ipants  in

the IEP meeting (the “IEP  team”)  inc lude  a  representat ive  o f  the

loca l  educat ional  agency ,  the  chi ld ’ s  teacher ,  one  or  both  o f  the

chi ld ’s  parents , the  chi ld  i f  appropr iate ,  and other  indiv iduals ,

at the discretion of the parent or agency. 34  C.F.R.  sect ion

300.344. The public agency must take steps to insure that one or

both of the parents are present at each meeting or are afforded the

opportunity  to  part ic ipate , including giving the parents adequate

timely.notice  o f  the  meet ing , scheduling the meeting at a mutually

agreed on time, using other methods to insure parent participation

if neither parent. can attend, and taking whatever steps are

necessary to insure that the parent understands,the  proceedings.

34 C.F.R. section 300.345.

The IEP meeting serves a number of functions. I t  serves  as  a

communication vehicle between parents and school personnel and

enables them, as  e,qual  part ic ipants , to  decide  what  the  chi ld ’s

needs are, and what services will be required to meet those needs.

The IEP meeting provides a forum for resolving any differences

between the school and parents. At the meeting, the IEP team

develops the child’s IEP.

The written IEP is an educational prescription which includes

statements  o f  the  chi ld ’ s  present  levels  o f  educat ional

performance, annual goals (including short term instructional

ob ject ives ) , and spec i f i c  spec ia l  educat ion  and re lated  services  to

be  provided to  the  chi ld  and the  sett ing  in  which the  services  wi l l
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be provided, a long with  the  pro jected  dates  for  in i t iat ion  o f

serv ices  and the  ant ic ipated  durat ion  o f  the  serv ices . I t  a lso

inc ludes  appropr iate  ob ject ive  cr i ter ia , evaluation procedures and

schedules for determining, on at least an annual basis, whether the

short  term instruct ional  ob ject ives  are  be ing  achieved . 20 U.S.C.

sect ion  1414(a) (5 ) ;  34  C.F.R.  sect ions  300 .340-349. This document

7 serves as a commitment of resources necessary to enable a

8 handicapped child to receive needed special education and related

9 s e r v i c e s , and becomes a management tool, a compliance and

10 monitoring document, and an evaluation device to determine the

11  extent  o f  the  chi ld ’s  progress .

1 2 Each public agency must have an IEP in effect at the

13 beginning of each school year for every handicapped child who is

14 receiving special education from that agency. The IEP must be in

15 e f fect  before  spec ia l  educat ion  and re lated  services  are  provided,

16 and spec ia l  educat ion  and re lated  serv ices  set  out  in  a  chi ld ’ s  IEP

17 must  be  provided as  soon as  poss ib le  a f ter  the  IEP is  f inal ized .

18 34  C .F .R.  sec t ion  300 .342 .
/I

Meetings must be conducted at least

lSll once a year to review and, if necessary, revise each handicapped

2. ch i ld ’ s  IEP. More frequent meetings may take place if needed.

2 1

2 2 5. Procedural Safeguards

2 3 The EHA requires any State educational agency which

24  participates in this program to establish and maintain procedures

25 to assure that handicapped children and their parents are

26  guaranteed procedural  safeguards  with  respect  to  the  provis ion  o f

27 free appropriate public education. The procedures must include an

2 8 opportunity for the parents to examine all relevant records and to
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obtain  an independent educational evaluation; procedures to protect

:he  rights of children who do not have parents or guardians to

assert  their  r ights , including procedures for appointment of a

;urrogate  for  the  parents ; written pr ior  not ice  to  the  parents

rhenever the educational agency proposes to initiate, change, or

*efuse  to  in i t iate  or  change  the  ident i f i cat ion ,  evaluat ion  or

lducational  p lacement  o f  the  chi ld  or  the  provis ion  o f  a  f ree

.ppropriate  publ i c  educat ion  to  the

.ssure  that  the  required  not i ce  ful

arents  ’ native language of all the

pportunity to present complaints.

chi ld ;  procedures  des igned to

ly informs the parents in the

procedures available; and an

There must also be impartial

ue process hearing procedures which include the right to be

ccompanied  and advised by counsel and by individuals with specia

nowledge  or training with respect to the problems of handicapped

hi ldren ; the  r ight  to  present  ev idence ;  the  r ight  to  confront ,

1

ross-examine, and compel the attendance of witnesses; the right to

wri t ten  or  e lectronic  verbat im record  o f  such hear ing ;  the  r ight

o  writ ten f indings  o f  fact  and dec is ions ;  the  r ight  to  appeal  the

eterminat ion  o f  the  due  process  hear ing  o f f i cer ;  and the  r ight  to

r ing  a  c iv i l  ac t i on . 20 U.S.C. section 1415. The ’ court  in  i ts

iscretion  may award attorney’s fees and costs in certain

ircumstances.  I d .

6. State Agency Responsibilities Under EHA

Under the EHA, other agencies may have some responsibilities,

lt  the State education agency remains responsible for assuring

nat all education and related services required by a handicapped

hild are under the general supervision of the persons responsible
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for educational programs for handicapped children in the State I

educational agency and that the education meets the education

standards of the State educational agency. This requirement does

not  l imit  the  responsib i l i ty  o f  agenc ies  o ther  than educat ional

agenc ies  in  a  State  f rom provid ing  or  paying  for  some or  a l l  o f  the

costs  o f  a  f ree  appropr iate  publ ic  educat ion  to  be  provided to

handicapped children of the state. 20  U.S.C.  sect ion 1412(6).

The State educational agency is responsible for insuring that

each public agency develops and implements an IEP for each of its

handicapped children. 34 C.F.R. section 300.341. The State

educat ional  agency  i s  respons ib le  for  insur ing  that  the

requirements of 34 C.F.R. sections 300.1 through 300.750 are

carr ied  out . Fur thermore, the State education agency must provide

serv ices  d irect ly  i f  no  other  agency  provides  them. 3 4  C:F.R.

sections 300.360 and 300.600.

For a more detailed discussion of this complex body of law,

reference is made to Education for the Handicapped Law Report,

published  by CCR Publishing Company, Alexandria, Virginia.

^I4. CALIFORNIA LAW GOVERNING EDUCATION FOR THE HANDICAPPED

1. California Participation in EHA

California elected to participate in the EHA and adopted a

state  p lan  and enacted  a  ser ies  o f  s tatutes  and regulat ions

designed  to comply with federal requirements. Education Code

sections 7570 et seq. and sections 56000 et seq.; Government Code- -

sect ions  7570 et  seq . ;- - T i t l e  2  Cal i f orn ia  Code  o f  Regulat ions

sect ions  60000 et  seq . ;- - and Title 5 California Code of Regulations
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sect ions  3000 et  seq .  -See Section 2 of Chapter 1218 of the-

Statutes of 1980 added Chapter 24 to the Government Code

(renumbered as Chapter 25 and amended by Chapter 714 of the

Statutes of 1981; renumbered as Chapter 26 and amended by Chapter

193 of the Statutes of 1984).

The  Legis lature  has  establ ished i ts  intent  to  assure  receipt

o f  federa l  funding , inc luding  the  funds  avai lab le  for  serv ices  to

handicapped c,hildren. Government Code section 7560. A  s ing le  lint

of  responsib i l i ty  with  regard  to  the  educat ion  o f  a l l  handicapped

children as required by the EHA was established. The

responsib i l i ty  for  supervis ing  educat ion  and re lated  serv ices  for

handicapped children specifically required pursuant to the federal

requirements was delegated to the Superintendent of Public

Instruction. Government Code section 7561; Education Code section

56135.

2. General Structure for Public Education

In  Cal i fornia ,  publ i c  educat ion  serv ices  are  d irect ly

de l ivered  through schoo l  d is tr i c ts  throughout  the  s tate .  In

addi t ion , there are county offices of education and county

superintendents of schools which have certain  responsibi l i t ies  for

overseeing educational services within counties. The relationship

of  school  d is tr i c ts  and count ies  var ies  f rom county  to  county . I 11

some counties, there  i s  only  one  schoo l  d is tr i c t ,  cover ing

res idents  o f  the  county . In  other  count ies ,  there  are  severa l

school  distr icts . Some school  d istr icts  cross  county  l ines .

The governing board of each school district must elect the

organizational structure which will serve special’ education needs.
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One opt ion is  for  the  school  .distric t  to  serve  those  needs

direc t ly , by submitting to the Superintendent of Education a local

p lan for  the  educat ion  o f  a l l  indiv iduals  with  spec ia l  educat ion

needs  res id ing  in  the  d istr ic t . The  second opt ion  is  for  a  school

d i s t r i c t , in  conjunct ion with  one  or  more  distr ic ts ,  to  submit  to

the Superintendent a joint local plan which provides a governing

structure and administrative support for a system for determining

the  responsib i l i ty  o f  part i c ipat ing  agenc ies  for  the  educat ion  o f

each individual with exceptional needs residing within the special

education local plan area. Special  d istr icts  o f  this  type  are

cnown  as SELPA districts. The  f inal  opt ion  is  for  a  school

listrict  to  jo in  with  the  county  o f f i ce  to  submit  to  the

superintendent a plan to assure access to special education and

services  for  a l l  indiv iduals  with  except ional  needs  res id ing  in  the

geographic area served by the plan. Regardless of whether the

services are being provided by schoo 1  d istr ic ts  d irect ly  or  through

clans  with SELPA districts or county of f i ces  o f  educat ion,  the

;ervice  areas  are  re ferred  to  as  spec ia l  educat ion  loca l  p lan  areas

:SELPAs). Education Code section 56170.

Each plan submitted by a district, SELPA, or county office of

education must contain assurances of compliance with Public Law

94-142  (EHA); section 504 of Public. Law 93-112, and Part 30 of

livision  4  o f  T i t le  1  o f  the  Cal i fornia  Educat ion  Code . Plans,

:ontaining  a  descr ipt ion o f  services  to  be  provided,by  each

iistrict  and county  o f f i ce , must demonstrate that all individuals

fith  except ional  needs  have  access  to  serv ices  and instruct ion

appropriate  to  meet  their  needs  as  spec i f ied  in  their  1EP.s. There

Rust be a description of the governance and administration of the
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plan, copies of joint powers agreements or contractual agreements

among distr ic ts  and count ies  ( i f  serv ices  are  to  be  provided

through a SELPA district or county office of education), an annual

budget plan which has been adopted at public hearing, and

verification that the plan has been reviewed by the community-

advisory committee. The plan must include a description of the

provis ions  for  ident i f i cat ion,  re ferral ,  assessment ,  instruct ional

planning, implementation, and review in compliance with Chapter 4

o f  Part  30  o f  Div is ion  4  o f  T i t le  1  o f  the  Educat ion  Code  (sect ions

56300 et  seq . ) . Education Code section 56200.- -

Each SELPA or county office of education submitting a local

plan must develop written agreements with entities participating in

the plan. The agreements must include a coordinated

ident i f i cat ion,  re ferral ,  and placement  system;  procedural

safeguards; provis ion  for  certa in  regional  serv ices ;  descr ipt ion  o f

the  process  for  coordinat ing  services  with  other  local  publ ic

agencies that are funded to serve individuals with exceptional

18 needs; a  descr ipt ion  for  coordinat ing  and provid ing  serv ices  to

19  indiv iduals  with  spec ia l  needs  p laced in  hospita ls ,  l i censed

20  chi ldren ’s  inst i tut ions  and foster  homes; and a  descr ipt ion  o f  the

21 process  for  coordinat ing  and provid ing  serv ices  to  indiv iduals  with

22  special needs placed in juvenile court schools or county community

23 schools. Education Code section 56220.

24 Each district, SELPA or county office of education must

25 actively and systematically seek out all  individuals with

26  exceptional needs who reside within the SELPA area, and must have

27 policies and procedures to identify such children. Education Code

28  sections 56300, 56301. Each must provide for the identif.ication
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I and assessment of the individual’s exceptional needs and the

2 planning of an instructional program to meet those needs;

3 Education Code section 56302.

4 Each county office of education must submit to the state
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~Superintendent  o f  Publ ic  Instruct ion  a  countywide  p lan for  spec ia l

‘education which demonstrates the coordination of all local plans

for  spec ia l  educat ion and which ensure  that  a l l  indiv iduals  with

except ional  needs  wi l l  have  access  to  appropr iate  spec ia l  educat ion

programs and related services, unless  a l l  d istr icts  within the

county  e lec t  to  submit  a  s ing le  loca l  p lan . The  county  o f f i ce  o f

educat ion  a lso  has  responsib i l i ty  for  approving  proposed  loca l

p lans  and part ic ipat ing  in  the  s tate  onsite  review of  the

distr ic t ’ s  implementat ion  o f  an  approved loca l  p lan. Education

Code section 56140.

3. Santa‘ Clara County Educational Structure

There are 33 school districts in the County of Santa Clara.

Al l  have  e lec ted  under  Educat ion  Code  sect ion  56170(c)  to  jo in  with

the  county  o f f i ce  o f  educat ion  to  submit  spec ia l  educat ion  p lans  to

the State Superintendent of Schools, forming seven SELPA districts

in the County. Five of the SELPAs  serve more than one school

d i s t r i c t . Two serve  s ingle  school  d istr icts  (San Jose  Uni f ied

School  Distr ic t  and Santa  Clara  Uni f ied  School  Distr ic t ) :

The Santa Clara County Office of Education was established as

an entity separate from the County of Santa Clara by the Board of

Supervisors in 1973, pursuant to the authority of Education Code

sect ion  1043 ( formerly  sect ion  658) . It is governed ,by the County
.

28  Board of Education, and is fiscally independent from the County of z
W
Lr

:
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Santa Clara. The County Office of Education is administered by the

County Superintendent of Schools.

While the details of the seven SELPA plans vary, under the

plans submitted to the State Superintendent, the County Office of

Education has some responsibility in each SELPA plan; The County

Office of Education receives special education monies from the

State, including regional service funds and program specialist

funds. After withholding an amount to cover the administrative

costs of SELPA administration, the monies are disbursed to the

d i f f e r e n t  SELPAs. Each SELPA has its own budget, which is managed

either by the SELPA administrator at the County Office of Education

or  by  the  local  educat ion  d istr ic ts  themselves . The County Office

o f  Educat ion  is  not  responsib le  for  the  IEPs  f or  any  ch i ldren ,

although it does operate some programs for severely handicapped

chi ldren . These  chi ldren are  the  responsib i l i ty  o f  part i cular

school  distr icts , and funding (in the form of pupil units) are

transferred  from the  d istr ic ts  to  the  County  Of f i ce  o f  Educat ion

when the children are served by these special programs.

The SELPA plans also include provisions for the special

education of SELPA residents who are placed in Juvenile Hall,

Juvenile Probation Ranches, and the Children’s Shelter. The school

distr ict  o f  res idence  retains  responsibi l i ty  for  these  students .

4. California IEP Process Prior to Legislation
That is the Subject of This Test Claim

Chapter 797 of the Statutes of 1980 added Part 30 (commencing

with section 56000) to Division 4 of Title 2 of the Education Code,

to implement the EHA. This  leg is lat ion  set  forth  the  bas ic
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Cal i fornia  IEP process  for  ident i fy ing  spec ia l  educat ion  chi ldren (

and provid ing  spec ia l  educat ion  and re lated  serv ices  necessary  for

a  chi ld  with  except ional  needs  to  benef i t  f rom a  free  appropriate

publ i c  educat ion .

Before July 1, 1986 ,  loca l  educat ional  agenc ies  ( schoo l

distr icts  and county  o f f i ces  o f  educat ion)  were  responsible  for  the

educat ion o f  spec ia l  educat ion students , inc luding  the  prov is ion  o f

re lated  services  necessary  for  the  chi ld  to  benef i t  f rom

education. This  inc luded responsib i l i t ies  for  ident i fy ing  and

assessing chi ldren with suspected handicaps ,  as  wel l  as  the

responsib i l i ty  for  provid ing  re lated  serv ices  ( inc luding  mental

heal th  serv ices )  required  in  indiv idual  IEPs.

Generally, the  determinat ion  o f  whether  a  chi ld  i s  e l ig ib le

for  spec ia l  educat ion  serv ices  i s  made by  loca l  educat ional

agencies. Spec ia l  educat ion  is  avai lable  for  “ indiv iduals  with

exceptional needs .I1 An “ indiv idual  with  except ional  needs”  i s  a

person within a certain age group who has been identified by an IEP

team as handicapped within the meaning of Title 20 U.S.C. section

1401(l),  whose needs cannot be met with modification of the regular

school program, who meets  the  e l ig ib i l i ty  cr i ter ia  out l ined  in  the

regulat ions , and whose educational needs are not due primarily to

unfami l iar i ty  with  the  Engl ish  language ,  temporary  d isabi l i t ies ,

social maladjustment, or environmental, cultural or economic

~factors. Education Code section 56026.

Before  a  chi ld  with  except ional  needs  is  p laced  in  spec ia l

education, qualified competent persons with knowledge of the

spec i f i c  d isabi l i ty  must  conduct  an assessment  o f  the  chi ld ’s

needs. Assessment  inc ludes  the  use  o f  appropriate  val idated tests T
wn
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which are non-discriminatory and appropriate to the child’s native

language, administered by trained personnel. Education Code

sections 56320, 56322. Al l  areas  re lated  to  the  suspected

disability must be assessed, including health and development,

v i s i on , hearing, motor  abi l i t ies , career  and vocat ional  ab i l i t ies

and interests , and social and emotional status, Education Code

section 56320. Whenever an assessment for the development or

rev is ion  o f  an  IEP i s  to  b,e  conducted, the parent must be given a

written proposed assessment plan with a copy of the notice of

parent  r ights  within  15  days  o f  the  re ferral  o f  the  assessment .

Education Code section 56321.

A written report of each assessment must be prepared. The

report must state whether the child needs special education and

related services , and must include the following: the  basis  for

the determination, the relevant behavior noted during the

observat ion  o f  the  chi ld  in  an  appropr iate  set t ing ,  the

re lat ionship  o f  that  behavior  to  the  chi ld ’ s  academic  and soc ia l

functioning, the educationally relevant health and development and

medical findings, whether the discrepancy between achievement and

abi l i ty  i s  such that  i t  cannot  be  corrected  without  spec ia l

educat ion  and re lated  serv ices  ( for  chi ldren with  learning

d i s a b i l i t i e s ) , a determination of the effects of environmental,

cul tural , or economic disadvantage, and a determination of the need

for  spec ia l ized services ,  mater ia ls , and equipment (for children

with low incidence disabi l i t ies) . Education Code section 56327.

The parent must be given written notice that he or she may

obtain a copy of the assessments, that an IEP team meeting will be

scheduled to discuss the assessment, that the parent has a right to
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obtain an independent educational assessment from qualified

spec ia l ists  at  publ ic  expense  i f  the  parent  d isagrees  with  the

public education agency’s recommendations, subject to certain due

process  provis ions . Education Code section 56329;

Each district, SELPA, or county office of education must

initiate and conduct IEP meetings for each child with exceptional

needs. Education Code Section 56340. The IEP team must include a

representat ive  (o ther  than the  chi ld ’ s  teacher )  des ignated  by

administration who is knowledgeable of program options appropriate

f o r the  chi ld  and who is  qual i f ied  to  provide ,  or  supervise  the

provis ion o f , ’ spec ia l  educat ion ; the  chi ld ’s  teacher  with the  most

recent a’nd  complete knowledge of the child who has observed the

child’s educational performance in an appropriate setting; and one

or  both  o f  the  chi ld ’ s  parents  (or  appropriate  parent

representative in accordance with EHA). Where appropriate, the

team shall also include the child and other individuals who possess

expertise or knowledge necessary for the development of the IEP.

If the child has been assessed for the IEP, the person who

conducted the assessment for the educational agency must also be

present. Education Code section 56341. The IEP team must review

assessment results, determine  e l ig ib i l i ty  and  content  o f  the  IEP,

consider  local  transportat ion pol ic ies , and make program placement

recommendations. Education Code section 56342.

The IEP team must meet when a child receives an initial

formal assessment, and again when the child demonstrates a lack of

ant ic ipated progress , or the parent or teacher requests a meeting

to develop,  review, or  rev ise  the  I’EP  (provided  that  the  parental

request not be granted more than twice in any semester). The team
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nust meet at least annually. Education Code section 56343.

Generally, IEPs  required as a result of an assessment must be

developed within 50 days, and IEP meetings held in response to

parental request must be held within 30 days. Education Code

sections 56343.5 and 56344. Prior to recommending a new placement

in a nonpublic, nonsectarian school, the IEP team must submit the

proposed  recommendation to the SELPA governing board for review and

recommendation. Up to 15 additional days are allowed for this

lrocess. Educat ion  Code  sec t ion  56342 .

The written IEP must include present level of educational

lerformance, annual goals and short term objectives, required

;pecific  spec ia l  educat ional  instruct ion  and  re lated  serv ices ,  a

determination of the extent to which the child will be able to

)articipate  in  regular  educat ional  programs,  the  pro jected  date  for

in i t iat ion  and the  ant ic ipated  durat ion  o f  serv ices ,  appropr iate

objective  cr i ter ia  and evaluat ion  procedures ,  and other  spec i f i c

:riteria  where appropriate. The distr ict , SELPA, or county office

If educat ion  is  responsib le  for  provid ing  the  serv ices . Education

Zode  s e c t i o n  5 6 3 4 5 .

The district, SELPA, or county office of education must

maintain  procedures  for  conduct ing  review of  all.IEPs  on at  least

Ln annual basis, and for  not i fy ing  parents  o f  the ir  r ight  to

*equest  a review by the IEP team. Each IEP review must be

:onducted  in, accordance with the notice and scheduling requirements

!or the  ini t ia l  assessment . Education Code section 56380. An IEP

:hild  must be reassessed once every three years, or more frequently

:ither  i f  condit ions  warrant  or  i f  the  chi ld ’s  parent  or  teacher

-equests  a new assessment and a new IEP is to be developed.
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Iducation  Code section 56381.

All procedural safeguards of EHA must be established and

maintained  by each noneducational and educational agency that

lrovides  educat ion ,  re lated  serv ices ,  or  both ,  to  IEP chi ldren,  and

n expeditious and effective process must be implemented for the

esolution of any complaints. Education Code, sections 56500.1 and

6500.2. The due process hearing rights set forth in the

alifornia Education Code satisfy the due process requirements set

orth  in  the  feder.al EHA leg is lat ion  and regulat ions ,  as  prev ious ly

iscussed.

Pr ior  to  the‘legislation  that  is  the  subject  o f  th is  Test

laim, a child’s mental health needs for IEP purposes were

valuated pursuant to the process set forth in Government Code

ections  56000 et  seq . ,- and loca l  educat ional  agenc ies  were

inancially  responsib le  for  the  provis ion  o f  mental  heal th  serv ices

equired on an IEP.

See  a lso  Ti t le  5  Ca l i forn ia  Code  o f  Regulat ions  Div is ion  3 ,- -

ommencing  with  sect ion  3000, for  further  deta i l  regarding  the

esponsibi l i t ies  o f  school  d istr icts , SELPAs  and county  o f f i ces  o f

ducation  with respect  to  the  assessment  o f ,  and provis ion of

pecial  educat ion  and re lated  serv ices  to ,  handicapped

hi ldren .

5. Legislation That is the Subject of This Test Claim

a. Chapter 1747 of the Statutes of 1984

Chapter 1747 of the Statutes of 1984 added Chapter 26 to

ivision  7 of Title 1 of the Government Code and amended Section
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11401 of the Welfare and Institutions Code.3* This  leg is lat ion

shifted some of the individualized education plan (IEP)

responsib i l i t ies  for  re lated  services  which previously  had been

held by local educational agencies to local mental health programs.

This legislation requires psychotherapy and other mental

health assessments for special education children with suspected

mental health handicaps or mental health needs to be conducted by,

qualified mental health professionals, as  spec i f ied  in  regulat ions

developed by the State Department of Mental Health. Government

Code section 7572(c). Mental health services may be added to a

child’s IEP only if a formal assessment is conducted and the

qualified mental health professional conducting the assessment

recommends the service in order for the child to benefit from

spec ia l  educat ion . Government Code section 7572(d).

This legislation provides that the State Department of Mental

Health, or designated community mental health service, is

responsible for the provision of psychotherapy or other mental

health  serv ices , i f  required  in  a  handicapped chi ld ’ s  IEP14.

Government Code section 7576. The child’s’ family shall not be

l iable  for  the  cost  o f  such treatment  services . Government Code

Section 7582.

This legislation requires the expansion of the IEP team to

3. This  leg is lat ion  is  commonly  re ferred  to  as  “AB  3632”,
after the Assembly designation for the bill which became Chapter
1747 of the Statutes of 1984. Mental health IEP-related services
rendered pursuant to this and subsequent legislation also subject
to this Test Claim are commonly called “AB  3632 services.”

4aLater  leg is lat ion  and regulat ions  made  c lear  that  th is
responsibility was delegated to local mental health programs. The
terms “local  mental health programs, ‘I “local community mental
health programs” and “ loca l  mental  heal th  agenc ies”  re fer  to  loca l
governmental agencies, generally counties, which have Short-Doyle
plans or contracts with the State
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a representat ive  o f  the  county  wel fare  department  i f  the  child.is

classified as seriously emotionally disturbed (SED) and any member

of the IEP team recommends out-of-home placement based on relevant

assessment information. Government Code section 7572:5(a). The

expanded team must review the assessment to determine whether the

child’s needs can be met through a combination of nonresidential

services , whether  res ident ia l  services  wi l l  enable  the  chi ld  to

benef i t  f rom educat ional  services , and whether residential services

are  avai lable  which wi l l  address  the  chi ld ’s  needs  and amel iorate

the conditions leading to the SED designation. Government Code

s e c t i o n  7572.5(b).

If the IEP requires residential placement, a case manager

must be selected from the public agency representatives on the

team. The IEP must include provisions for review of case progress,

o f  the  cont inuing  need  for  res ident ia l  p lacement ,  o f  the  compl iance

with the IEP, and of the progress toward ameliorating the SED

condi t ion . There must be a review by the full IEP team every six

months. Government Code section 7572.5(c). Aid  in  the  form of

AFDC (Aid to Families with Dependent Children) is provided for any

child under the age of 18 who is placed out of home pursuant to an

IEP. Wel fare  and Inst i tut ions  Code  sect ion  11401(b) ( l ) (D) .

This  leg is lat ion  required  each  loca l  agency  a f fec ted  by  the

legislation to report to the Department of Finance through

appropriate state agencies either an estimate of expenditures which

previously were borne by it and which would be shifted to another

agency  as  a  resul t  o f  th is  leg is lat ion  or  an  ident i f i cat ion  o f  i ts

responsibility for expenditures which would be acquired by the

agency  as  a  resul t  o f  th is  leg is lat ion . Government Code
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1  sec t ion  7583 . The original estimates were to be submitted no later

2 than March 15, 1985 to  the  s tate  agenc ies .  .Actual  shi f ts  in

3 funding were to be reported annually by March 15 in subsequent

4  y e a r s .  I d . The Department of Finance was directed to recommend

5 appropriate adjustments in the annual Budget Act to reflect shifts

6 in  expendi tures .  Id .  The  March  15 , 1985 report was to include an

7 estimate of the special education expenditures for Fiscal Year

8 1984-85 for psychotherapy, the number of children receiving

9 psychotherapy at the time of the April pupil count, the name of the

10 agency providing the psychotherapy, including the name of the

11 agency paying for such service. Section 4 of Chapter’1747 of the

12  Statutes  o f  1984 .

13 This legislation was originally scheduled to become operative

,14 July  1 ,  1985 . Later legislation delayed the full implementation

15 unt i l  Ju ly  1 ,  198G.  During a  “window period”  from March 1 ,  1986

16 through June 30, 1986, local mental health agencies received

1’7  re ferrals  f rom local  educat ional  agencies ,  conducted assessments ,

18 participated in IEP meetings to develop IEPs  for the 1986-87 school

19  year ,  but  were  not  responsib le  for  providing  the  treatment  services .

b . Chapter 1274 of the Statutes of 1985

22 Chapter 1274 of the Statutes of 1985 amended Chapter 26 of

23  Division 7 of Title 1 of the Government Code, and amended sections

24 5451, 10950, and 11401 and added Chapter 6 to Part 6 of Division 9

f25  o f  the  Wel fare  and Inst i tut ions  Code .  This  leg is lat ion  made

26  certa in  technica l  changes  and modi f ied  the  responsib i l i t ies

27  concerning IEP mental health services and made further changes to
1\

28 implement this program. N
2a::,.:  ee K
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This  leg is lat ion  requires  that  the  regulat ions  be  deve loped

by Departments of Health Services and Mental Health in consultation

with the Department of Education. Government Code section

7572(c ) .

This legislation requires the person who conducted the IEP

mental health assessment to review and discuss his or her

recommendations with the parent and appropriate IEP team members,

and to attend the IEP team meeting if requested.. Government Code

sect ion 7572(d) ( l ) . If an independent assessment for the provision

of related mental health services is submitted to the IEP team,

that assessment must be reviewed by the mental health professional

who conducted the assessment for the public agencies. Government

Code sect ion  7572(d) (Z) . Disputes between a parent and IEP team

members regarding related services recommendations must be resolved

pursuant  to  Educat ion  Code  sect ions  56500  et  seq. . Government Code-

s e c t i o n  7572(d)(e).

This  l eg is lat ion  e l iminated  the  requirement  o f  inc lus ion  o f  a

representative from the county department of social services on the

expanded IEP team i f  the  chi ld ’ i s  c lass i f ied  as  ser ious ly

emotionally disturbed and any member of the IEP team recommends

out-of-home placement. Government Code section 7572.5(a). The

leg is lat ion  c lar i f ied  that , in  order  for  a  chi ld  to  be  p laced

out-of-home pursuant to an IEP, the expanded IEP team must

determine whether  res ident ia l  care  is  necessary  for  the  chi ld  to

benef i t  f rom educat ional  services . Government Code section

7572.5(b). This  leg is lat ion  spec i f ies  that  the  county  mental

health department is case manager for SED children for whom

res ident ia l  p lacement  has  been ca l led  for  on  IEps,  and requires
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that  an  appropr iate  res ident ia l  fac i l i ty  be  ident i f ied  on  the  IEP.

Government Code section 7572.5(c). The county mental health agency

may delegate this responsibility to the county welfare department,

but the county mental health department remains financially

responsible . Government Code section 7572.5(c)(l).  Funding for

out-of-home placement was shifted from the AFDC program to a

special program. Welfare and Institutions Code sections 18350 et-

seq. Upon receipt of proper documentation from the State

Department of Mental Health or the county mental health agency, the

county welfare department is authorized to make payments to

l i censed res ident ia l  care  fac i l i t ies  for  chi ldren p laced  pursuant

to  IEPs, based on’the  AFDC rate  for  the  fac i l i ty . Welfare and

Institutions Code section 18351(a). These costs are reimbursed by

the State Department of Social Services, and are funded from a

separate appropriation in the budget. Welfare and Institutions

Code sections 18351(b) and 18355. The child or his or her parent

or  parents  i s  not  l iable  for  the  cost  o f  24-hour  out -o f -home care

for SED children. Welfare and Institutions Code section 18350.

This legislation provided that the State Department of Mental

Health, or any community mental health service designated by the

Department  shal l  be  responsib le  for  the  provision  o f  psycho the rapy

or other mental health services, as defined by the regulations.

Government Code section 7576.

This  leg is lat ion  c lar i f ied  that  assessments  and therapy

treatment services provided under programs of the State Departments

of  Health  Services  or  Mental  Health ,  or the ir  des ignated  loca l

agencies, rendered to a child referred for IEP assessment, or a

child with an IEP, are exempt from financial eligibility standards
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and family repayment requirements. Government Code section 7582. I

In  no  event  should  the  inc lus ion  o f  necessary  re lated  serv ices  on  a

c h i l d ’ s IEP be contingent upon identifying the funding source:

Government Code section 7572(d).

This  leg is lat ion  e l iminated  the  report ing  o f  est imated

expenditures to  appropr iate  s tate  agencies  as  o f  July  1 ,  1986;

Government Code section 7583.

This legislation required the annual Short-Doyle plan for

each  county  to  inc lude  a  descr ipt ion  o f  the  serv ices  required  by

Government Code sections 7571 and 7576, as well as the cost of

those  services . Welfare and Institutions Code section 5651(g).

C . Specific Legislation Funding Services
That are the Subject of This Test Claim

No appropriation was included in Chapter 1747 of the Statutes

of 1984, although there was a provision that local agencies and

school districts may pursue remedies available under Chapter 3

(commencing  with  sect ion  2201)  o f  Part  4  o f  Div is ion  1 o f  the

Revenue and Taxation Code. Section 5 of Chapter 1747 of the

Statutes of 1984.

Chapter 1274 of the Statutes of 1985 included some funding

for mental health services pursuant to Government Code sections

7570 et seq. Funds reported by the Department, of Education and

verified by the Department of Finance pursuant to Section 4 of

Chapter 1747 of the Statutes of 1984 were to be transferred on July

1 ,  1986 to  the  appropriate  state  departments  responsib le  for  the

services specified in Chapter 26 (commencing with section 7570) of

Division 7 of Title 1 of the Government Code and designated in each

4 5 2
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ch i ld ’ s  IEP. Section 16, Chapter 1274 of the Statutes of 1985.

The sum of $1,600,000  was appropriated from the General Fund to the

Department of Mental Health for purposes of conducting assessments

and participating in developing IEPs  during the period of March 1,

1986 through June 30, 1986. Section 18 of Chapter 1274 of the’

Statutes of 1985. Notwithstanding the county Short-Doyle match

requirement of the Welfare 4 Institutions Code Section 5707, these

expenditures were to be funded on a basis of 100 percent state

funds during the period March 1, 1986 through June 30, 1986. Id.

The legislation further stated that reimbursement to local agencies

and school districts should be made pursuant to Part 7 (commencing

with section 17500) of Division 4 of Title 2 of the Government Code

and, if the statewide cost does not exceed $500,000, shall be made

from the State Mandates Claims Fund. Section 17 of Chapter 1275 of

the Statutes of 1985.

Item 4440-131-001 of Section 2.00 of Chapter 186 of the

Statutes of 1986 (1986 Budget Act) provided $2,000,000  to the

Department of Mental Health in Fiscal Year 1986-87 for local

assistance for assessments and case management relative to special

education for special education children pursuant to Chapter 1747

of the Statutes of 1984 and Chapter 1274 of the Statutes of 1985.

Section 3 of Chapter 1133 of the Statutes of 1986 amended this

provis ion to  a l low for  the  use  o f  these  funds  for  a l l  services

local mental health agencies are required to provide pursuant to

Chapter 1747 of the Statutes of 1984 and Chapter 1274 of the

Statutes of 1985, including treatment services.

Item 6100-161-001 of Section 2.00 of Chapter 188 of the

Statutes of 1986 (1986 Budget Act > a lso  provided for  a  transfer  o
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up to  $2,700,000  dur ing  Fisca l  Year  1986-87  f rom the  Department  o f  /

Education to the Department of Mental Health for the purpose of

conducting assessments pursuant to Government Code Sections 7572

and 7572.5. Section 4 of Chapter 1133 of the Statutes of 1986

amended this item to allow for transfer of these funds for mental

health treatment services pursuant to Chapter 1747 of the Statutes

of 1984 and Chapter 1274 of the Statutes of 1985 as well. I tem

6100-161-001 also made available for transfer from the Department

of  Educat ion  to  the  Department  o f  Soc ia l  Services  $.5,400,000  for

the cost of out-of-home placement of IEP children pursuant to

Welf.are  and Inst i tut ions  Code  sect ions  18350  et  seq .-

Item 6100-161-001 of the 1986 Budget Act also required local

education agencies to report to the Superintendent of Public

Instruction the total costs incurred providing noneducational

services in the 1985-86 fiscal year to IEP children who received

mental  heal th  serv ices  pursuant  to  IEPs  or  who were c lassi f ied as

seriously emotionally disturbed and placed out-of-home pursuant to

IEPs. The Superintendent was directed to reduce funding to any

education agency which he determines engaged in willful failure to

report accurate data by 150 percent of the amount reported in

error . The Auditor General was directed to review the data

reported by local education agencies to determine if the amounts

reported were accurate. Based on the Auditor General’s

recommendations, the Superintendent was authorized to transfer

additional amounts to the State Departments of Mental Health and

Socia l  Services , provided that the total amount transferred did.not

exceed the amounts spent by local educational agencies in the

1985-86  f i sca l  year  for  res ident ia l  care  and mental  heal th  serv ices
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1 f or  chi ldren pursuant  to  IEPs.

2

3 d. Implementing Regulations

4 In accordance with Government Code section 7587, the State

5 Departments of Education, Mental Health, and Health Services

6 adopted emergency regulations to implement and make specific

7 Chapter 26 (commencing with section 7570) of Division 7 of Title 1

8 of the Government Code. These emergency regulations, Title 2 of

9 the California Code of Regulations sections 60000 et seql  became

10 e f f ec t ive  on  January  1 , 1986 and were refiled on June 30, 1986. A

11  ser ies  o f  s tatutory  provis ions  has  kept  these  regulat ions  in  e f fect

12 t o  d a t e . Ref i led  5 - l -87 ,  as  an  emergency ,  operat ive  5 - l -87

13 (Register  87 ,  No. 30) ;  not  subject  to  automatic  repeal  unt i l  the

14  final regulations take effect on or before June 30, 1989 pursuant

15 to Item 4440-131-001(b)(2), Chapter 313 of the Statutes of 1988.
II

16
II

17 IV*
/I

CALIFORNIA DELIVERY SYSTEM FOR PUBLIC MENTAL HEALTH SERVICES

18

19 The State  o f  Cal i fornia  asserts  that  the  serv ices  required  to

20  be provided by local mental health agencies pursuant to the

21 leg is lat ion  that  i s  the  subject  o f  th is  Test  Cla im are  not  new

22  serv ices  or  increased leve ls  o f  ex ist ing  serv ices  but ,  rather ,

23 services already required under the Short-Doyle Act. In the

24 al ternat ive , the  State  o f  Cal i fornia  asserts  that  loca l  mental

25  health agencies receive adequate funding from the State of

26  Cal i fornia  for  the  cost  o f  these  serv ices  through the  Short -Doyle

27  program and through other funding sources. The County of Santa

28  Clara  asserts  that  the  leg is lat ion  subject  to  the  Test  Cla im is  a
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1 new program or, a l ternat ive ly  that  i t  increases  leve ls  o f  ex is t ing

2 s e r v i c e s .
II

Furthermore, the County of Santa Clara asserts that
i

3
II

funding it receives from the Short-Doyle program does not reimburse

4 i t  for  the  serv ices  required  by  the  leg is lat ion  subject  to  th is

5 Test Claim.

6

7 Ao PROVISION OF SERVICES

8

9 The law pertaining to the funding, organization, and

10 operat ion  o f  community  mental  heal th  serv ices  in  Cal i fornia ,  lcnown

11  as the “Short-Doyle Act”, i s  conta ined  a lmost  exc lus ive ly  in  Part  2

12 (commencing with section 5600) of Division 5 of the Welfare and

13 Inst i tut ions  Code . The Short-Doyle Act was enacted in 1979 to

14 organize and finance community mental health services for the

15 mentally disordered in every county through locally administered

16  and locally controlled community mental health programs. Before

17 that  t ime, state  hospi ta ls  p layed  a  large  ro le  in  the  provis ion  o f

18 mental  heal th  serv ices . The Short-Doyle Act was a step in the

19 de- inst i tut ional izat ion  o f  the  mental ly  i l l .

20 The Short -Doyle  Act  was  intended to  e f f i c ient ly  ut i l ize  s tate

21 and local  resources , to integrate state-operated and community

22
/I

programs into a unified mental health system, to ensure appropriate

23 ut i l i zat ion  o f  a l l  mental  heal th  pro fess ions ,  to  provide  a  means

24 for local government participation in determining need for and

25 al locat ion  o f  mental  heal th  resources ,  to  establ ish  a  uni form rat io

26  o f  l oca l  and state  government  responsib i l i ty  for  f inanc ing  mental

g7 health  serv ices , and to provide a means for allocating state mental

28  heal th  funds  accord ing  t0 CONImUnity needs, The goals of

456



1

2

3

4

5

6

7

8

9

10

1 1

1 2

1 3

14

15

16

17

18

19

20

21

22

23

24

25

26 ~

27

28

Short-Doyle community mental health programs are threefold: to

assist persons who are institutionalized because of a mental

disorder, or who have a high risk of becoming so, to lead lives I

which are as normal and independent as possible; to assist persons

who experience temporary psychological problems which disrupt

normal living to return as quickly as possible to a level of

functioning which enables them to cope with their problems; and to

prevent serious mental disorders and psychological problems.

Welfare and Institutions Code section 5600. Short-Doyle principles

require that services be developed which permit persons receiving

involuntary mental health treatment under the Lanterman-Petris-Short

Acts* to be treated in the least restrictive setting, and that I

services be designed so that they are equally accessible and I

effective for persons who may confront barriers in using those

services because of differences in language, cultural traditions,

or physical disabilities. Welfare and Institutions Code sectio,n

5600.4.

Mental health services provided through the Short-Doyle Act

5*Closely  associated with the Short-Doyle Act, Part 1
(commencing with section 5000) of Division 5 of the Welfare 6
Institutions Code (the Lanterman-Petris-Short Act) eliminates the
old civil commitment statutes and provides statutory mechanisms for
involuntary mental health treatment for mentally disordered
persons, as well as protections for the rights of such persbns.

Short-term detention and treatment mechanisms include 72-hour  holds
and 14-day certifications for intensive treatment for persons who

are, as a result of a mental disorder, dangerous to self or others,
or gravely disabled. Mechanisms for treatment for longer periods
include the 180-day  post-certification for persons dangerous to
others as a result of a mental disorder and L.P.S. conservatorships
for persons gravely disabled as a result of a mental disorder.
Procedural protections range from certification notice requirements
and mandatory certification review hearing before a neutral hearing
o f f i c e r , with a right to petition for a writ of habeas corpus (for
14”day cert i f i cat ions ) , to a right to a jury trial by unanimous
verdict and a standard of proof of beyond a reasonable doubt (for
180-day post-certifications and conserva,torships).



inc lude  ten  bas ic  serv ices :
1 emergency, inpatient, outpatient,

2 part ia l  hospi ta l izat ion , consultation and education, diagnostic ,
3 rehabi l i tat ion , precare  and a f tercare ,  t ra in ing ,  and research  and

4 evaluation. The Short-Doyle Act provides that a county must give

5 pr ior i ty  to  serv ices  required  for  acute  pat ients  and involuntary

6 pat ients . Welfare and Institutions Code section 565113; E a c h

7 county must consider and make provision for certain other priority
/I

8 populat ions : the  chronica l ly  mental ly  i l l ,  inc luding  those  who  are

9 homeless; mentally disturbed children and adolescents, including

lo juveni le  sex  o f fenders  and juveni le  v ic t ims o f  sex  o f fenses ;

II  menta l ly  i l l  e lder ly , including those who are isolated; mentally

l2  i l l  inmates  and, mental ly  i l l  wards  o f  juveni le  detent ion

a3 f a c i l i t i e s , and mentally ill nuisance offenders to prevent

14 inappropriate placement in the justice system; and underserved

1s  populat ions , inc luding  ethnic  minor i t ies ,  re fugees , veterans, and

1 6 other  v ict ims o f  posttraumatic  stress  d isorders ,  and individuals

17  diagnosed as both mentally ill and developmentally disabled.

18Welfare  and  Inst i tut ions  Code  sect ion  5651 .1 ,

Short-Doyle services are to be provided through community

20 ental health services covering an entire county, or  count ies ,

21 stablished by the Board of Supervisors of each county. Welfare

22 nd Institutions Code section 5602. In most counties, the

2311: ommunity mental health service area is the county, and the local

nental health agency is an agency of the county. This  i s  t rue  in

he County of Santa Clara..,6*

26 6uThere i s  one  tr i - county  loca l  mental  heal th  agency
of Berkeley is a local mental health agency separate

and the
irom t h e27 ental health agency for Alameda County.
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Generally, each county is required under the Act to develop

and adopt a mental health plan annually specifying services to be

provided  in  county  fac i l i t ies ,  in  s tate  hospi ta ls ,  and through

private agencies. Welfare and Institutions Code section 5650.

The annual Short-Doyle plan must include a detailed

presentation of expected expenditures and revenues. The plan must

include a programmatic description of each service provided,

including program type, the number of staff, an estimate of

unduplicated number of clients, an estimate of the number of units

o f  service  to  be  provided, the  pr ior i ty  populat ions  to  be  served,

the  number  o f  acute  beds  service  ( i f  appl icable ) ,  a  detai led

description of each new program, a  detai led  descr ipt ion  o f  service

for all services which have changed more than 25 percent from the

pr ior  year , and a detailed description of renovation or remodeling

costs. The plan must provide additional information necessary to

meet local planning needs. The plan must contain assurances that

the county is in compliance with local mental health advisory board

involvement criteria, has an approved quality assurance plan, an

approved plan for providing case management services, and approved

cert i f i cat ion review procedures . Chapter 1274 of the Statutes of

1985 a lso  required  that  the  p lan inc lude  a  descr ipt ion  o f  serv ices

required by Government Code sections 7571 and 7576 (which is the

subject  o f  th is  Test  Claim) . The plan also must include other

information determined to be necessary by the Director. Welfare

and Institutions Code section 5651. The Director requires counties

to  sign  assurances  that  services  are  provided consistent  with  other

sections of the Welfare and Institutions Code and with Department

of  Mental  Health  pol icy  let ters .
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Two alternative Short-Doyle planning and reimbursement

methods exist: the county Short-Doyle plan and the negotiated net

amount contract. Unless a county is selected by the Department of

Mental Health and elects to enter into a negotiated net amount

contract  with the State , the Board of Supervisors must adopt and

submit to the Department of Mental Health an annual county plan

(t’Short-Doyle  plan”)  for  mental  heal th  serv ices  to  the  county .

Welfare and Institutions Code section 5650. The Department reviews

and approves the Short-Doyle plan. The county Short-Doyle plan is

deemed a contractual arrangement between the state and the county.

Nelfare and Institutions Code section 5707.

B. FUNDING OF SERVICES

Community mental health services are funded from a

combination  of  sources : fee revenue from patients and third

parties  (such as insurance companies), grants from non-profit

organizations,  Medicare and federal Medi-Cal benefits from the

lederal  government, Short-Doyle allocations and Short-Doyle

4edi-Cal  from the State , and required Short-Doyle “match” and

roluntary flovermatcl~”  through the county.

1. Short-Doyle Funding

Among the major features of the Short-Doyle Act are

>rovisions  re lat ing  to  the  a l locat ion  o f  s tate  funds  to  community

nental health services. Through the Short-Doyle Act, state general

?unds  are  d istr ibuted  to  count ies  to  provide  part ia l  funding  for

:ommunity  mental  heal th  serv ices . In theory, and with a few
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3xceptions7*, the net cost ,(cost less revenues such as grants,

pat ient  fees , third party reimbursement, Medicare, and federal

port ion  o f  Medi -Cal )  o f  a l l  services specified in approved county

Short-Doyle plans or covered under the negotiated net amount

contract  i s  f inanced on a  bas is  o f  90  percent  state  funds  ( the

“Short-Doyle allocation” and the state portion of Medi-Cal) and 10

percent county funds (the “required county match”). 8. Welfare and

Institutions Code section 5705.

2. Short-Doyle Plan or Contract

Alternatively, subject to State approval, a county may elect

to use the negotiated net amount (NNA) contract method in lieu of

the annual Short-Doyle‘ plan and budget. g ? Welfare and Institutions

Code section 5705.2. The NNA is a contract between the Department

of Mental Health and the electing county. The NNA concept differs

from the cost reimbursement concept of the Short-Doyle plan.

Through the NNA, a county contractually agrees to make,certain

mental health services available, and the  s tate  agrees  to  a l locate

to the county a fixed Short-Doyle amount. The NNA contract

7*The  cost  o f  s tate  hospita l  services  and local  hospita l
inpat ient  serv ices  are  f inanced on  the  bas is  o f  85  percent  s tate
funds and 15 percent county funds. Certain exemptions for county
part ic ipat ion  apply  for  count ies  o f  less  than 100 ,000  populat ion .
The requirement of county match is also waived for all counties for
some specific mental health programs.

**In  r e a l i t y , the Short-Doyle plan or NNA contract generally
includes a county’s entire mental health budget, including any
overmatch. ,If a  county  e lects  to ,  overmatch,  the  services  spec i f ied
in the plan or contract include services funded by overmatch, thus
reducing  the  s tate ’ s  actual  f inanc ia l  contr ibut ion  to  less  than 90
percent  o f  the  services  spec i f ied  in  the  p lan or  contract .

g*Counties  electing to enter into a negotiated net amount
contract  with  the  State  are  o f ten referred to  as  “SD  900 count ies , ”
a f ter  the  senate  b i l l  des ignat ion  for  Chapter  1042  o f  the  Statutes
of 1981, which created the NNA option.
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:ontains  a  statement of  units  o f  certain modes of  service  wh

:ounty  agrees  to  make avai lable  ( the  “dedicated  capacitytt);

ich the

The

:ounty  bears the financial risk in providing any and all mental

wealth  services to the population described and enumerated in the

:ontract  to  the  dedicated  capaci ty  l imit . The State bears the risk

:hat fewer units  of  service  wil l need to be provided, and bears the

*isk that the county can provide the  services  at  a  cost  savings ,

,ny  savings may be retained by the county as long as such funds are

.sed for mental health services, including the defraying of

lperating  and capital  costs .

Counties submitting Short-Doyle plans must subm’it a summary

lresentation  o f  a l l  expected  expenditures  o f  county ,  s tate ,  and

ederal government funds and all anticipated public and private

evenues for the year covered in the plan. Welfare and

nst i tut ions  Code  sect ion  5651(d) . The Department of Mental Health

llocates  to each county the amount required to carry out the

ounty’s  Short -Doyle  p lan . Costs pursuant to Short-Doyle plans are

udited -at year end, with certain costs  subject  to  the “ lower of

ost  or  charges” l imitat ion as  wel l  as  the  125% of  the  statewide

verage  cost  l imitat ion . Unexpended Short-Doyle funds allocated to

county pursuant to a Short-Doyle plan may be retained by the

ounty for up to 12 months, with the Department’s approval, for

xpenditure  for  certa in  mental  heal th  serv ices  o ther  than 24-hour

ospital  services . Welfare and Institutions Code section 5714.2.

While Short-Doyle budgets for counties with NNA contracts are

ubject  to  audit  at  year  end, the  Short -Doyle  a l locat ion  is  not

/ / I /

/ / / I
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af fected  by  actual  cost  determinations.JO* Short-Doyle/Medi-Cal

charges  are  subject  to  year-end cost  sett lement  to  “ lower  o f  cost

or charges. ” This impacts the federal portion of Medi-Cal but does

not impact the state Short-Doyle allocation to the NNA county, as

the state portion of the Medi-Cal funding is included in the

state’s overall NNA Short-Doyle contract amount.

Although there is no formal county Short-Doyle “plan” for

counties electing a NNA contract with the State, there are simi

requirements for data submission at the time of negotiation.

lar

Counties negotiating net amount contracts with the State must

submit to the Director documentation which includes descriptions of

programs, units  o f  serv ice ,  budget ,  and other  in format ion  as

required by the Director. The NNA contracts are monitored for

compliance by the Department of Mental Health program review

sect ion . Counties participating in the NNA contracting must comply

with  a l l  appl icable  federal  and state  laws and regulat ions ,  just  as

counties operating under the Short-Doyle plan.

3. Allocation of State Funding Among Counties

A county receives the same Short-Doyle allocation whether it

adopts a Short-Doyle plan or enters into a NNA contract with the

State. To a large extent, allocation of Short-Doyle funding among

counties  is  based on histor ical  facts . No easy formula determines

a  county ’ s  base  a l locat ion . A county ’ s  a l locat ion  i s  based  on  the

prior  year ’s  a l locat ion (base  a l locat ion) ,  with  adjustments  for

lO.However, the audit may result in an adjustment to the
Medi-Cal portion of the Short-Doyle budget, which is funded by 50
percent  federal  funds  and 50  percent  s tate  general  funds .  In
counties with NNA contracts with the State, a Medi-Cal audit
adjustment does not affect the amount of funds received from the
State, a l though i t  wi l l  a f fect  the  federal  port ion  o f  Medi -Cal .
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cost  o f  l iv ing  increases
x:

(COLA’s ions1, augmentations or reduct

inc luding  funding  for  spec i f i c  programs for  target  populat ions, and

other adjustments required by policy or law.11. Regardless of base

a l locat ion , each county receives the same percentage COLA, if one

is provided in the Budget Act.

In  recogni t i on  o f  the  inequi t ies  o f  a llocation of  Short -Doyle

funding among counties, Chapter 1081 of the Statutes of 1985 (SB

786) required that all augmentation funds beyond the base

allocation and COLA be allocated based upon relative need.

Relative need is defined as the percentage of total

populat ion  and tota l  s tate  poverty  populat ion  res id ing  in  the

county. The Department’s Poverty/Population Model meets this

requirement. With the exception of augmentation funds controlled

specifically by Budget Act language, all augmentation funds are now

iistributed in accordance with the Department’s Poverty/Population

vIode1  which was adopted by the Department in agreement with the

Conference of Local Mental Health Directors in 1981.

In recent years the Legislature has appropriated mental

health  funds  for  spec i f i c  target  groups . S u c h  c a t e g o r i c a l  f u n d s

must be expended solely for services to the target groups

ll.Short-Doyle  originally was an optional program designed in
part  to  create  state  hospita l  a l ternat ives .
(1958-68),

In the early years
counties  had unl imited use  o f  s tate  hospitals  without

fiscal penalty and without a requirement for Short-Doyle plan
part i c ipat ion . Some counties continued to use the state hospitals
instead of developing community resources. The  a l locat ion  to
count ies  e lect ing  to  part ic ipate  in  Short -Doyle  to  some extent  was
determined by the amount counties were willing to contribute in the
form of required county match.
could , i n  e f f e c t ,

In  those  ear ly  years ,  count ies
write their own programs. Counties joining the

Short -Doyle  system later ,  rece ived  less  generous ,  f lex ib le
al locat ions .
a l locat ion ,

Other  histor ical  factors  a lso  af fect  Short -Doyle
such as agreements by counties to a decrease in

al locat ion  o f  s tate  hospi ta l  bed-days  in  exchange  for  an  increase
In  Short -Doyle  a l locat ion .
system,

When a county entered the Short-Doyle
i t  began i t s  base  year  a l locat ion .
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speci f ied. In allocating categorical funds, the Department must

meet the intent of the Legislature. The Department must take into

considerat ion  a l l  factors  which  have  a  s igni f i cant  corre lat ion  to

the target population. For example, in  a l locat ing  the  Spec ia l

Education Pupil funds in 1986-87 for services that are the subject

of this Test Claim, a speci f ic  form,ula was developed,  in

cooperation with the California Conference of Local Mental Health

Directors . The entire statewide allocation was $4,700,0001 Local

educational agencies were asked to calculate their Fiscal Year

1985-86 cost of providing the services which local mental health

agencies would be required to provide pursuant to the legislation

subject  to  the  test  c la im, and this amount ($774,895) was

spec i f i ca l ly  d istr ibuted  to  the  count ies  in  which those  educat ional

agencies were located. The remaining allocation ($3,925,105)  was

distributed among the counties by a formula based on the following

three  factors : each  county ’ s  re lat ive  populat ion  o f  ch i ldren  ages

5-19 (weighted 20%), each  county ’ s  re lat ive  spec ia l  educat ion

enrollment (weighted 40%), and each  county ’ s  re lat ive  ser ious ly

emotionally disturbed enrollment (weighted 40%).

C. COUNTY OF SANTA CLARA MENTAL HEALTH SERVICE STRUCTURE

In the County of Santa Clara, community mental health

services are provided through the Mental Health Bureau of the

Department of Health, which is the local mental health agency for

the County of Santa Clara. Under direction from the Board of

Supervisors for the County, the Mental Health Bureau administers

the Short-Doyle funds, provides mental health services, and
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monitors contracts with Short-Doyle contract providers of mental

health  serv ices .

Some mental health services are rendered by the County

direc t ly . The Mental Health Bureau operates several inpatient

psychiatr ic  fac i l i t ies : an acute facility at Santa Clara County

Valley Medical Center (Don Lowe Pavilion), an acute infirmary at

the Santa Clara County Main Jail (Med II), and an intermediate

ski l led  nurs ing  fac i l i ty  (East  Val ley  Pavi l ion) . The Bureau

operates the County’s psychiatric emergency room (Emergency

Psychiatr i c  Serv ice ,  or  EPS) . The Bureau provides some community

support services and case management services for adults. On

referral , the Bureau provides some services for persons, in the

County’s custody, including jail inmates and children placed in the

Chi ldren ’s  Shel ter ,  Juveni le  Hal l , and Juvenile Ranches (which,

pr ior  to  the  leg is lat ion  that  i s  the  subject  o f  th is  Test  Claim,

did  not  inc lude  IEP-re lated  serv ices ) .

The Bureau operates’ several outpatient clinics which provide

individual and group therapy. The Bureau operates one adolescent

day treatment program. The Bureau also operates several on-site

school programs. Pr ior  to  the  leg is lat ion  that  i s  the  subject  o f

this Test Claim, these on-site programs were not integrated into

the  schools ’ IEP programs, but  were  s imply  c l inic  “satellitestf

offering limited assessment and treatment services.

Except  for  serv ices  provided  under  the  leg is lat ion  that  i s

the  subject  o f  th is  Test  Cla im, famil ies  or  pat ients  are  charged

for assessment and treatment services provided by the County, based

on the family’s liability as determined by the Uniform Method for

Determining Ability to Pay (UMDAP). Insurance, Medi-Cal and

(I
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1  Medicare are billed to the maximum extent possible.

2 In addition to direct services, the Mental Health Bureau

3 funds some contract agencies which provide mental health

4 assessments  and/or  treatment  for  chi ldren.  General ly ,  these

5 prov iders  contract  to  prov ide  a  certa in  number  o f  uni ts  o f  a  g iven

6 s e r v i c e , such as individual therapy, group therapy, or day

7 treatment ,  dur ing  a  f i sca l  year . These agencies are Short-Doyle

8 providers , and  genera l ly  are  required  by  contract  to  co l lec t

9 insurance, Medi-Cal and Medicare, and to charge clients according

10  to their ability to pay, as determined by UMDAP.

11 Prior  to  the  leg is lat ion  that  i s  the  subject  o f  th is  Test

12 Claim, none of the services to be provided under the Short-Doyle

13 contracts  were  spec i f i cal ly  re ferenced to  serving,IEP  needs .  With

14 two exceptions, the Fiscal Year 1985’-86 Short-Doyle contract

15 agencies rendered services independent of the IEP process or

16  requirements , charged parents based on UMDAP liability, and

17 co l lected  insurance , Medi-Cal and Medicare. The exceptions were

18  two Short-Doyle agencies which also had contracts with local

19  educat ional  agencies  to  provide  IEP-re lated  services .  These  two

20  agenc ies rendered IEP-related assessment and treatment services for

21 the  loca l  educat ional  agencies  with  which  they  had contracts ,  and

22  rece ived  part ia l  funding  for  these  serv ices  f rom the  loca l

23 educational agencies instead of through parent fees, Medi-Cal and
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D. SANTA CLARA COUNTY NEGOTIATED NET AMOUNT CONTRACT WITH STATE I

The County had negotiated net amount (NNA)  contracts with the

State  o f  Cal i fornia  for  both  Fisca l  Years  1985-86  and 1986-87.

Through these contracts, the County agreed to provide services

consistent  with the fo l lowing principles :

(1) A continuum of mental health services which are required

by statute and which are ‘accessible and acceptable to the

county population;

(2) Mental  heal th  serv ices  which  are  cul tural ly  and

age-appropriate to the type, amount, and intensity needed to

maximize recovery;

(3 )  Mental  he.alth  services  in  the  least  restr ic t ive

appropriate environment available with due regard for

indiv idual  const i tut ional  r ights  and publ i c  sa fety ;

(4) Prompt evaluation and care of persons with acute

disabling symptoms,, especially those considered dangerous to

sel f  or  others  and persons  with grave  disabi l i t ies ;

(5 )  Cont inuity  o f  care  and treatment  for  persons  d isabled  as

a result of a mental disorder who need assistance in using

available mental health or other community resources; and I

(6)  Programs in the community which enhance the ability of I
the  general  populat ion  to  cope  with  stress ful  l i fe  s i tuat ions

and prevent the onset of mental. disorder.

The Fiscal Year 1986-87 negotiated net amount contract

provides generally that the County “shal l  provide  access ib le

appropriate services in accordance with Federal and State
i

regulat ions  .to a l l  e l ig ib le  c l ients . ” Cl ient  i s  def ined as  “a 2
2LT
1
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per son  who  r ece ives  se rv i ces  pu r suan t  t o  t he  Shor t -Doy le  Act.”

E. SANTA CLARA COUNTY MENTAL HEALTH BUDGET

1. Fiscal Year 1985-86

Dur ing  t he  F i s ca l  Yea r  1985-86 , t h e  y e a r  p r i o r  t o  t h e  yea.r

tha t  i s  t he  sub jec t  o f  th i s  Tes t  C la im,  the  Coun ty  Menta l  Hea l th

Bureau  submi t ted  a  menta l  hea l th  budge t  (exc lud ing  s ta te  hosp i ta l

s e r v i c e s )  o f  $35,552,792. The  non-ca tegor i ca l  Shor t -Doy le

a l loca t ion  ( i nc lud ing  the  s t a t e  po r t i on  o f  f ede ra l  Med i -Ca l )

rece ived  f rom the  s t a t e  genera l  funds  was  $21,640,430. The County

provided $6,431,014 ($2,018,400  in  requi red  match  and  $4,412,614  i n

“overmatch” , gene ra l  Coun ty  funds  commi t t ed  to  men ta l  hea l th

p rog rams  a t  t he  d i s c r e t i on  o f  t he  Boa rd  o f  Supe rv i so r s ) . The

remaining amount, $5,977,481,  was  f rom non-County ,  non-Sta te

sou rces  such  a s  g r an t s , pa t i en t  f ees  and  insurance ,  f edera l

PIedi.-Cal, and Medicare.

1985-86
State  Funding

General Short-Doyle Funding $21,640,430
Categor ica l  Funding 1,422,OOO
MD0 Con t r ac t 81,871

State  Funding $23,144,301

County Funding
Required Match
Optional “Overmatch1

County Funding

2,018,400
4,412,614

6,431,014

Non-State, Non-County Funding 5,977,481
Other Funding 5,977,481

Total 1985-86 $35,552,796

The  S ta t e  l a t e r  i nc reased  i t s  1985-86  fund ing  o f  men ta l
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hea l th  p rograms  to  the  County  by  $1’,063,207. These  funds  were  to

be  u sed  fo r  two  ca t ego r i ca l  pro,grams  ( supp lementa l  r a tes  and

homeless programs).

2. Fiscal Year 1986-87

Dur ing  t he  F i s ca l  Yea r  1986-87 , t h e  y e a r  t h a t  i s  t h e  s u b j e c t

o f  th i s  Tes t  C la im, the  County  Menta l  Hea l th  Bureau  submi t t ed  a

men ta l  hea l th  budge t  ( exc lud ing  s t a t e  hosp i t a l  s e rv ices )  o f

$43,215,710. The  s t a t e ’ s  non-ca t ego r i ca l  Shor t -Doy le  a l l oca t ion  to

the  County  was  $22,515,326, which  r ep re sen t ed  an  i nc rease  f rom

Fiscal Year 1985-86 of 4% (1 % cos t  o f  l i v ing  inc rease  and  3% fo r

program expansion).12* Sta te  funding  for  ca tegor ica l  funding  was

$3,682,166,  i n c l u d i n g  $ 2 2 2 , 9 5 5  t o  fund,the p rog ram sub jec t  t o  t h i s

Tes t  Cla im. The County provided $7,481,097  ($2,547,225  in  r equ i r ed

m a t c h  a n d  $4,933,872 i n  “Vovermatcllt’). The  e s t ima ted

non-County, non-S ta t e  sources  was  $9,537,122.

1986-87

State  Funding
General Short-Doyle Funding $22,5X,326
Categor ica l  Funding 3,682,166

State  Funding

County Funding
Required Match
Opt ional “Overmatch”

County Funding

2,547,225
4,933,872

Non-S ta t e , Non-County Funding 9,537,122
Other Funding

Total 1986-87

revenue from

$26,197,492

7,481,097

9,537,122

$43,215,710

LL.The  S t a t e  l a t e r  r educed  i t s  gene ra l  Sho r t -Doy le  a l l oca t i on
_-

to  the  County  by  $1,184,712 to  r e f l e c t  t he  Coun ty ’ s  u se  o f  S t a t e
hosp i t a l  r e sources  beyond  the  Coun ty ’ s  o r ig ina l  a l loca t ion . The
S ta t e  l a t e r  a l so  r educed  by  $143 ,000  the  Coun ty ’ s  ca t ego r i ca l
fund ing  fo r  the  supp lementa l  r a t es  p rogram.

4 7 0
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The Budget Act of 1986 allocated $Z,OOO,OOO  to the State

Department of Mental Health for assessments, treatment, and case

management services, and made available for transfer from the State

Department of Education to the State Department of Mental Health an

additional $2,700,000  for assessments and mental health treatment

services for IEP children. Item 4440-131-001, Chapter 186, Section

2.00, Statutes of 1986; Chapter 1133, Section 3, Statutes of 1986.

Of these amounts, $222,955 was allocated to the County of Santa

Clara for Fiscal Year 1986-87. There was no required County match

for this amount, The other categorical funding for Fiscal Year

1986-87 included funding for the community residential treatment

system, the jail diversion program, programs for the elderly

(target supplemental fund), and the supplemental rate program

(addit ional  payment  to  res ident ia l  care  fac i l i t ies  for  the

chronica l ly  mental ly  i l l ) .

Additional amounts were’to be transferred from the State

Department of Education to the State Department of Mental Health if

reports  o f  loca l  educat ional  agenc ies  indicated  h igher  costs  dur ing

Fiscal  Year  1985-86  for  serv ices  that  are  the  subject  o f  th is  Test

Claim. Relat ive ly  low f igures  were  reported  in i t ia l ly . The

Auditor General’s Report showed wide discrepancies among school

distr ic ts  in  the  manner  in  which they  reported  their  costs ,  and i t

was determined by the State Auditor General that the figures

submitted were unreliable. An additional audit was to be

conducted. Count ies  d id  not  rece ive  addi t ional  a l locat ions  for

Fiscal  Year  1986-87  as  a  result  o f  these  audits .

In its negotiated net amount contract with the State, the

County agreed to maintain certain dedicated capacities for the
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Fiscal  Year  1986-87, The County’s stated estimated cost of the

dedicated units  o f  service  are  as  fo l lows:

Mode of Service Units  o f
Service
Dedicated

Estimated
cost

Outreach 65,733
24-Hour Services 111,991
Day Services 76,964
Outpatient 171,756
Continuing Care 110,127

Total Dedicated Capacity Adjusted Gross Cost
Non-County, Non-State Revenue

Dedicated Capacity Net Cost
Unallocated Costs

$ 2,531,199
14.,862,886
4,959,740

16,029,508
4,300,142

$42,683,475
(9,537,122)

$33,146,353
532,235

Total State/County Funded Costs $33,678,588

Several  o f  these  modes  o f  serv ice  do  not  inc lude  the  k inds  o f

serv ices  that  are  the  subject  o f  th is  Test  Cla im. The outreach

services  inc lude  public.information  programs and br ie f  c l ient

contacts  in  .which no  Short -Doyle  c l ient  record  is  opened. None of

the outreach services are services provided pursuant to the IEP

process. The  24-hour  serv ices  inc lude  inpat ient  acute  serv ices ,

subacute  res ident ia l  services , and hous ing  for  the  mental ly  i l l .

None of these are services provided pursuant to the IEP process.

Although the  detai l  budget  sheets  show the  State ’ s  a l locat ion  for

the IEP program in the continuing care budget, none of the other

continuing care services were provided pursuant to,IEPs. The costs

of providing the assessment and treatment services required by the

leg is lat ion  subject  to  th is  test  c la im pr imari ly  fa l l  into  the  day

treatment and outpatient modes of service categories.

/ I I / I
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v. ANALYSIS OF SERVICES THAT ARE THE SUBJECT OF THIS TEST CLAIM

2. SERVICES REQUIRED BY THE LEGISLATION THAT IS THE SUBJECT OF
THIS TEST CLAIM

The leg is lat ion  that  i s  the  subject  o f  th is  Test  Cla im,  and

its implementing regulations, require involvement of the local

nental health programs (generally, count ies )  in  a  var iety  o f  ways .

1. Interagency Agreement

To fac i l i tate  the  provis ion  o f  se

wealth  director must appoint a

Ind  shal l  ensure  that  there  i s

rv ices , the local mental

local mental health liaison person

an interagency agreement with the

1s. Tit le  2  Cal i forn ia  Code  o f

ions section 60030.

:ounty  super intendent  o f  schoo

tegulat

2 . Preliminary Steps Before Referral to Mental Health

Tit le  2  Cal i forn ia  Code  o f  Regulat ions  sect ion  60040(b)‘and

:c) sets  forth  the  steps  that  must  be  taken before  a  chi ld  is

Teferred  by  the  responsib le  loca l  educat ion  program to  the  loca l

lental  health agency to determine the child’s need for mental

wealth  services . Written parental consent for the referral must be

obtained. An assessment must be made by the school site personnel

bn  accordance with Education Code provisions. Certain school

guidance  and counseling services must be provided to the child, and

:he IEP team must determine that such counseling is not meeting the

:hild’s  needs. A review of assessment data must document that the

:hild’s  behavioral  character is t i cs  adverse ly  a f fect  the  chi ld ’ s

:ducational  performance, are severe and present in several
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settings, have been observed for at least 6 months, and cannot be

defined solely as a behavior disorder or temporary adjustment

problem. The local education agency must forward to the local

mental health program educational information including a copy of

assessment reports, current relevant behavior observations of the

chi ld  in  a  var ie ty  o f  educat ional  and  natura l  set t ings ,  and  a

report prepared by personnel who provided counseling and guidance

services , The local education agency also must obtain written

parental consent to allow the mental health program professional to

observe  the  chi ld  dur ing  schoo l , and must propose a date for the

IEP team meeting.

3. Mental Health Assessment Respons i b i l ities

Ti t le  2  Cal i forn ia  Code  o f  Regulat ions  sectio,n  60040(d)

out l ines  the  local  mental  program’s  responsib i l i t ies  when i t

rece ives  a  re ferral . Mental health must review the educational

information, observe  the  ch i ld  in  the  schoo l  environment  i f

necessary, and determine if a mental health assessment is needed.

I f  i t  i s , mental health must develop an assessment plan and obtain

parental consent for the assessment. Assessments must be completed

within the time frame of Education Code section 56344 (generally 50

days to complete the IEP assessment), although an extension not to

exceed 15  days may be granted with parental consent. The local

mental health program must provide the IEP team with a written

assessment report. The report must include whether the child needs

mental health services, the basis for malting the determination, the

relevant behavior noted during the observation of the child in an

appropr iate  set t ing , the  re lat ionship  o f  the  behavior  to  soc ia l  and
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academic functioning, the educationally relevant health and

development, and medical findings, if any, and a determination

concerning the effects of environmental, cultural or economic

disadvantages where appropriate. Education Code section 56327;

4. Participation in IEP Meetings

When the mental health prograom has conducted an assessment,

the assessor must review and discuss his or her recommendations

with the parent and appropriate IEP team members, and must attend

the IEP team meeting if requested. Government Code section

7572(d) ( l ) .

When mental health services are to be provided, the written

IEP must include a description of the mental health services, the

goals  and ob ject ives  o f  those  services  (with  appropr iate  ob ject ive

criteria and evaluation procedures), and a statement of the

in i t ia t ion , frequency and duration of those services. Parental

approval must be

Ti t le  2  Cal i forn

supported by a signed consent for treatment.

.ia Code of Regu lations section 60050.

5. Mental Health Treatment

The local mental health program is responsible for providing

psychotherapy and other mental health services required in an IEP.

These services are to be provided by the local mental health

program directly or by contract. T i t le  2  Cal i forn ia  Code  o f

Regulations section 60020.

6. Exnanded IEP Team Resnonsibilities

If the IEP team is considering out-of-home placement for a
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Seriously Emotionally Disturbed (SED chi ld ,  a  loca l  mental  heal th

program representative must be on the IEP team. Government Code

sect ion 7572.5(a) . If the local mental health program is not

represented, the IEP meeting must be adjourned and reconvened

within 15 calendar days with the local mental health program’s

part i c ipat ion . The expanded IEP team must consider all possible

alternatives to out-of-home placement, including any combination of

cooperatively developed education and mental health service options

and mental health services. I f  res ident ia l  p lacement  is  the  f inal

opt ion , the IEP team must develop a written statement documenting

the child’s educational and mental health treatment needs that

support the recommendation for placement. The expanded IEP team

must identify one or more appropriate, least  restr ic t ive  and least

cost ly  res ident ia l  p lacement  a l ternat ives . The facility must have

a rate set by the State Department of Social Services, and must be

located  within  or  adjacent  to  the  county  o f  res idence  o f  the

chi ld ’s  parents , unless documentation is provided that no nearby

placement alternative is able to implement the IEP. The fac i l i ty

must  be  a  pr ivate ly  operated  res ident ia l  fac i l i ty  l i censed  by  the

Department of Social Services with an appropriate off-grounds or

on-grounds public school program or with a nonpublic, nonsectarian

school program certified by the State Department of Education. The

local mental health program representative must notify the local

mental health director or designee of the IEP team’s decision

within one working day of the IEP team meeting. Ti t le  2  Cal i forn ia

Code of Regulations section 60100.

/ / I / I

/ / / / /
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1 7. Case Management Responsibilities

2 If residential placement is called for in an IEP, the IEP

3 must include designation of the county mental health department as

4 lead case manager and must provide for a review of case progress.

5 Government  Code  sect ion  7572.5 (c ) .  T i t le  2  Cal i fornia  Code  o f

61
7

8

9

10

11

12

13

14

15

16

17

18
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Regulations section 60110 outlines case management

responsibi l i t ies . The local mental health director must designate

a lead case manager to finalize the placement plan with the

approval of the parent and the IEP team within 15 days from the

dec is ion  to  p lace  the  chi ld  in  a  res ident ia l  fac i l i ty . Case

management includes services designed to provide continuity of care

within the mental health system, to prevent neglect or

explo i tat ion , to  prevent  rehospi ta l izat ion  to  the  extent  poss ib le ,

‘to track and monitor progress within the mental health system and

to  intervene  as  needed,  d irect ly  or  indirect ly ,  to  assure  the

availability and adequacy of treatment services and necessary

mental  heal th  soc ia l  serv ices . T i t le  9  Cal i forn ia  Code  o f

Regulations section 548(a). Spec i f i ca l ly , the IEP case manager

must convene the expanded IEP team meetings to identify appropriate

placement, verify appropriate educational agency authorization for

the placement, complete placement paperwork, coordinate placement

as  soon as  possible , ass ist  the  family  and chi ld  in  the  chi ld ’ s

social and emotional transition from home to the residential

facility and the child’s subsequent return home, conduct quarterly

face- to - face  contacts  with  the  chi ld  at  the  res ident ia l  fac i l i ty  to

monitor the level of care and supervision and the implementation of

the treatment services and the requirements of the IEP, notify the

parent  and  the  loca l  educat ional  agency  i f  there  i s  a  discrepancy,
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and  coord ina te  the  s ix -month  expanded  IEP team mee t ing . I f  t h e

ch i ld  i s  ad jud ica ted  to  be  a  dependen t  o r  ward  o f  the  cour t ,  he  o r

she  i s  t o  r ece ive  case  managemen t  fo r  ch i ld  we l f a re  se rv i ces  and

AFDC-Fos te r  Care  f rom the  agency  ves ted  wi th  the  ca re ,  cus tody ,  and

con t ro l  o f  t he  ch i l d  ( Juven i l e  P roba t i on  o r  Soc i a l  Se rv i ce s ) .

8. Abi l i ty  to  Charge  Fees

Serv ices  fo r  ind iv idua l i zed  educa t ion  p rogram assessment ,

t rea tment  and  case  management  mus t  be  p rov ided  a t  no  charge  to  the

ch i ld  o r  t he  ch i ld ’ s  pa ren t s , r ega rd less  o f  the  f ami ly ’ s  f inanc ia l

s i t u a t i o n . However, the County may obtain reimbursement from

paren t s  1 insurance  companies  fo r  the rapy  rendered  pursuan t  to  an

ind iv idua l ized  educa t ion  program i f  the  paren ts  vo lun ta r i ly  agree

to  submi t  i n su rance  c l a im  fo rms . Pa ren t s  may  no t  be  compe l l ed  to

use  i n su rance  bene f i t s  i f  t o  do  so  wou ld  r e su l t  i n  any  cos t  t o

them, such  a s .  t h rough  a  r educ t ion  o f  l i f e t ime  bene f i t s  o r  an

inc rea se  i n  p r emiums . “Not i ce  o f  In t e rp re t a t ion” ,  45  FR

86390-86391, December 30, 1980 ;  Bureau  o f  Educa t ion  fo r  the

Handicapped P o l i c y L e t t e r , 2 EHLR 211:361, Apr i l 29, 1985.

B. NON-IEP RELATED MENTAL HEALTH SERVICES PROVIDED BY COUNTY

P r i o r  t o  t h e  p a s s a g e  o f  C h a p t e r  1 7 4 7  o f  t h e  S t a t u t e s  o f  1 9 8 4 ,

the  County  of  Santa  Clara , and  loca l  menta l  hea l th  programs

genera l ly , were  no t  r equ i r ed  to  p rov ide  IEP  a s se s smen t s  fo r  l oca l

educa t iona l  agenc ie s , and  were  no t  r equ i red  to  pa r t i c ipa te  in  IEP

meetings. Loca l  educa t iona l  agenc i e s  had  these  r e spons ib i l i t i e s .

The  County  o f  San ta  Cla ra  i s  ne i the r  a  loca l  educa t iona l  agency  nor  i
L T
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,pecial  education local plan area (SELPA), and has a fiscally

ndependent Office of Education which is not involved in this Test

:laim.

The county mental health program and county welfare

department had no statutory roles in  the  IEP process  pr ior  to  th is

.egislation. The following describes non-IEP related services

rrovided by the Santa Clara County Mental Health Bureau which are

nalogous  to  the  IEP-re lated  serv ices . The assessment and

;reatment  services  descr ibed were  provided pr ior  to  Fiscal  Year

.986-87  and continue to be provided to clients other than children

seferred  through school  d istr ic ts  in  the  formal  IEP process .

1. Interagency Agreement

No interagency agreement for the provision of IEP services

fas required , absent  leg is lat ion  subject  to  th is  Test  Claim:

iowever, the Department of Mental Health and the Superintendent of

i m

?ublic  Instruction urged local mental health programs and local

:ducational  agencies to negotiate interagency agreements. The

lounty  of Santa Clara in years prior to  the  year  o f  th is  Test  Cla

:ntered  into a very general agreement with the County Office of

Education and an agreement with the State. These agreements did

not require the County of Santa Clara to accept any formal

responsib i l i ty  in  the  IEP process .

2. Preliminary Steps Before Referral ,to Mental Health

Prior  to  the  implementat ion  o f  the  leg is lat ion  that  i s  the

subject  o f  th is  Test  Cla im, there  were  no  direct  re ferrals  to  the

Santa Clara County Mental Health Bureau by local education agent
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1 under the IEP process.

3. Mental Health Assessment Responsibilities

Prior to the full implementation of Chapter 1747 of the

Statutes of 1984 and Chapter 1274 of the Statutes of 1985, the

Santa Clara County Mental Health Bureau provided, directly and

indirec t ly , some assessment services to children in some respects

s imi lar  to  the  assessment  services  subject  to  this  Fiscal  Year

1986-87 Test Claim.

Chi ldren  re ferred  to  the  County ’ s  mental  heal th  c l in ics  or

clinic satellites were given mental health assessments to determine

treatment needs, general ly  within one to  two weeks o f  re ferral ,  At

times, some c l inics  had assessment wait  l ists . Then, referrals

were  br ie f ly  screened, and only those cases presenting emergencies

(people  dangerous  to  themselves  or  others ,  gravely  d isabled ,  or

referred from Emergency Psychiatric Services, the County’s

psychiatric emergency room) received immediate assessments.

Once  a  c l ient  was accepted for  assessment ,  c l in ic ians

prepared a written intake assessment approved by a psychiatrist

within  f ive  v is i ts ,  but  no  later  than thirty  days  fo l lowing the

f i r s t  v i s i t . These assessments were independent of the IEP

process. The assessment included identifying data (name, age,

address ,  demographic  data ,  re ferral  source) ,  h istory  o f  present ing

i l lness , past  psychiatr ic  h is tory , medical  h istory ,  personal /soc ia l

s i tuat ion , fami ly  h is tory , mental status examination, disposition,

diagnosis , specific behavior and symptoms, treatment interventions, I

prognosis, and duration of interventions. For an adult, the

assessment could generally be completed in one interview; For a
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1 c h i l d , the assessment often took up to three interviews, including

2 interviews with the  chi ld  and parents ,  as  wel l  as  co l lateral

3  contacts  with the chi ld ’s  school , probat ion o f f i cer  or  soc ia l

4 worker, if authorized by the parent. The assessment generally was

5 a handwritten document in the child’s clinical chart. The chart

tj  information was confidential and not shared with local educational

7 agency representatives except pursuant to a consent to release

8 in format ion  sat is fy ing  the  requirements  o f  Wel fare  G  Inst i tut ions

9 Code  sect ion  5328.

10 The procedure for non-IEP related assessments is not dictated

11  by  State  law.  Rather , i t  i s  d ic tated  by  c l in ica l  pract ice  and

12 policy of the Mental Health Bureau of the County of Santa Clara.

1 3

1 4 4. Participation in IEP Meetings

1 5 Prior  to  the  implementat ion  o f  the  leg is lat ion  that  i s  the

16 subject  o f  th is  Test  Cla im, County mental health clinicians did not

17 part i c ipate  in  the  IEP process  in  a  formal  manner .  Frequent ly ,  i f

18 a child in therapy had an IEP, and the therapist was an employee of

13 the County, the  chi ld ’ s  therapist  vo luntar i ly  part i c ipated  in  the

20  IEP process  to  a  l imited  extent . Neither the therapist nor the

21 County  was  required  to  part ic ipate . In each case, the  therapist

22  became invo lved  at  the  inv i tat ion  o f  the  parent  or  the  educat ional

23 agency 9 after parental consent had been obtained. Dependent upon

24 insurance coverage, e l ig ib i l i ty  and abi l i ty  to  pay ,  parents ,

25  insurance ,  Medi -Cal  and Medicare  were  b i l led  for  the  services . The

26  therapist did not submit an IEP assessment to the team and was not

27 an IEP decisionmaker. The therapist may have discussed the case
2

28  with the person conducting the assessment for the IEP team, or may ’
2flz
a
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have attended the IEP meeting. However, the  therapist’s-  presence

at the IEP meeting was not required..

5. Mental Health Treatment

Clinical decisions are made regarding whether services will

be offered in non-IEP cases. One o f  the  factors  taken into

considerat ion  in  making c l in ica l  dec is ions  is  the  l imited

avai labi l i ty  o f  resources . Clinics often have treatment waiting

l i s t s . Attempts are made to give priority to those in greatest

need. Subject  to  wait  l i s t  avai labi l i ty ,  t reatment  p lans  are

implemented. Parents are charged based on their UMDAP ability to

pay. Medi-Cal, Medicare, and pr ivate  insurance  are  b i l led .

These  serv ices  pr ior  to  implementat ion  o f  the  leg is lat ion

that  is  the  subject  o f  th is  Test  Claim were  not  necessar i ly

health  treatment  services  were  treated no  d i f ferent ly

serv ices  required  by  IEPs. Children with IEPs  recommending mental

from other

chi ldren  rece iv ing  mental  heal th  serv ices . Treatment services  weri e

rendered without regard to whether such services were required by

IEPs, The focus of therapy was the global mental health needs of

the  ch i ldren , not  ,the needs  as  they  re late  to  the  abi l i ty  to

benef i t  f rom a free , appropriate public education.

6. Expanded IEP Team Responsibilities

Pr ior  to  the  implementat ion  o f  leg is lat ion  subject  to  th is

Test Claim, representatives from the local mental health program

were not members of a child’s IEP team even

placement’was recommended.

I / / / I

i f  out -o f -home

482



1

2

t!

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

22

26

27

28

7. Case Management Responsibilities

Pr ior  to  the  implementat ion  o f  leg is lat ion  that  i s  the

subject of this Test Claim, representatives from the local mental

health program did not have case management responsibilities for

children placed out-of-home pursuant to 1EP.s. In Fiscal Year

1985-86, the County of Santa Clara did not have a responsibil

provide case management services.

i ty  to

By Department of Mental Health regulation, case management

def ined as  services  des igned to  provide  cont inuity  o f  care  within

the mental health system, to  prevent  neglect  or  explo i tat ion ,  to

prevent  rehospi ta l izat ion  to  the  extent  poss ib le ,  to  track  and

nonitor progress within the mental health system and to intervene

as  needed,  d irect ly  or  indirect ly , to  assure  the  avai lab i l i ty  and

adequacy of treatment services and necessary mental health social

services . Ti t le  9  Cal i fornia  Code  o f  Regulat ions  sect ion  548(a ) .

Generally, case management services are utilized to provide

iS

services  to  persons who are  chronicly  and  acute ly  menta l ly  i l l .  As

nost persons in this category are adults, case management services

typically have been provided primarily to adults.

Pr ior  to  the  leg is lat ion  that  i s  the  subject  o f  th is  Test

Claim, the Mental Health Bureau provided some case management

services for the most severely mentally disturbed children: those

placed  in  Napa  State  tiospital  or  rece iv ing  inpat ient  serv ices  at

Don Lowe Pavilion, the  County ’s  acute  psychiatr ic  hospi ta l .

Generally, these children were dangerous to themselves or others

and/or  met  the  cr i ter ia  o f  gravely  d isabled  as  a  resul t  o f  a  mental

disorder . All of the Santa Clara County children at state’

hospitals were on LPS conservatorships. These case management
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services did not overlap with IEP case management services, as the

acute hospital and state hospital placements were not placements

pursuant to IEPs.

Pr ior  to  the  fu l l  implementat ion  o f  the  leg is lat ion  that  i s

the subject of this Test Claim, in Santa Clara County, the

departments of social services and probation also provided some

case management services unrelated to IEP case management services

for children who were wards or dependents of the court. Counties

tiere not  required  to  provide  these  services . In Santa Clara

County ,  parents  were  b i l led  for  these  services ,  based on abi l i ty  to

pay. Not all children receiving these case management services

sere  o n  IEPs, and few were in out-of-home placement pursuant to

IEPs. Case management responsibilities did not include IEP case

management responsibilities, even for children who had IEPs;

8. Ability to Charge Fees

General ly ,  pat ients  or  other  responsib le  part ies  are  charged

fees for  mental  heal th  services , determined by their a’bility to

Pay’ Welfare and Institutions Code section 5716. I f  a  pat ient  i s

covered by insurance, insurance companies are billed for any

covered services , subject  to  the  pat ient ’ s  consent .

Medi-Cal and Medicare are billed for covered services to

Medi-Cal and Medicare patients. Cost recovery from the Medi-Cal

program is  l imited  to  the  federal  port ion  o f  Medi -Cal  for  the  year

that  i s  the  subject  o f  th is  Test  Cla im, as the County in that year

h a d a NNA contract with the State. Under this contract, the amount

of  Short -Doyle  a l locat ion  inc ludes  the  state  port ion  o f  Medi -Cal

for  Short -Doyle  services .
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1  VI. ANALYSIS OF SANTA CLARA COUNTY IEP-RELATED SERVICES IN 1986-87

2

3 A* COST OF PROVIDING SERVICES SUBJECT TO THIS TEST C.LAIM

4

5 The  F i sca l  Yea r  1986-87  cos t  t o  the  Coun ty  fo r  p rov id ing

6 men ta l  hea l th  a s sessment s ,  case  management ,  and  t r ea tmen t  r equ i red

7 by  the  l eg i s l a t i on  tha t  i s  t he  sub jec t  o f  t h i s  Tes t  C la im  exceed

8 t he  $222 ,955  spec i f i c a l l y  a l l oca t ed  t o  t he  Coun ty  by  t he  S t a t e  fo r

9 this program. The  excess  cos t s  p lace  th i s  Tes t  C la im wi th in  the

10 ju r i sd ic t ion  o f  the  Commiss ion  on  S ta te  Manda tes .  The  Coun ty  wi l l

11  submi t  ev idence  r ega rd ing  i t s  F i s ca l  Yea r  1986 -87  cos t s  t o  comply

12 wi th  the  l eg i s l a t ion  tha t  i s  t he  sub jec t  o f  t h i s  Tes t  C la im.

1 3

14 B* EFFECT ON PRIORITIES

1 5

16 Handicapped  ch i ld ren  need ing  menta l  hea l th  t rea tment  to  t ake

17  advantage  of  a  f ree , appropr ia te  educat ion  under  the  EHA and the

18  S ta te ’ s  implementa t ion  o f  the  EHA have  an  en t i t l ement  to  rece ive

19 those services. No  o the r  pe r sons  se rved  by  loca l  men ta l  hea l th

20  programs have  an  en t i t l emen t  to  men ta l  hea l th  se rv ices ;

21. The  e f f ec t  o f  Chap t e r  1747  o f  t he  S t a tu t e s  o f  1984 ,  Chap t e r

‘22 1274  o f  t he  S t a tu t e s  o f  1985 ,  and  T i t l e  2  Ca l i f o rn i a  Code  o f

23  Regu la t ions  Div i s ion  9  i s  t o  g ive  the  h ighes t  p r io r i ty  to

24  ind iv idua l ized  educa t ion  program t rea tment ,  I f ’menta l  hea l th

25  r e sou rce s  a r e  i n su f f i c i en t  t o  mee t  t he  en t i r e  men ta l  hea l t h  needs

26  o f  the  communi ty , t rea tment  requ i red  by  ind iv idua l ized  educa t ion

27 programs must continue to be provided. Pa t i en t s  w i th  more  acu te

28 i l l n e s s e s , b u t  w i t h o u t  IEPs-- inc lud ing  ch i ld ren- -may  be  p laced  on
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1 ‘wait ing l ists .

2 With respect to non-IEP mental health services, counties have

3 f lex ib i l i ty  to  determine treatment  pr ior i t ies  in  terms o f  who is

4 served, what kind of treatment they receive, and how often they

5 rece ive  those  services .

6

7 c* IMPACT OF LEGISLATION ON ABILITY TO CHARGE FOR SERVICES

8

9 As the assessments and treatment services are specifically

10  required  to  be  provided  at  no  cost  to  the  handicapped chi ld  or  the

II  c h i l d ’ s  f a m i l i e s , a f fected  loca l  ent i t ies  do  not  have  the  author i ty

12  to  levy  serv ice  charges ,  fees , or  assessments  suf f ic ient  to  pay for

13 the  mandated  program or  increased  leve l  o f  serv ice .  Some services

14  rendered  pursuant  to  these  s tatutes  for  Medi -Cal  e l ig ib le  chi ldren

15  ,are covered under Medi-Cal. The legislation does not impact the

16  ab i l i ty  o f  the  County  to  b i l l  Medi -Cal ,  and  th is  revenue  i s

17  inc luded as  an o f fset  to  expenses  on  this  Test  Claim;

18 ////I

19 //I//

20 / / / / /

21 /I///

22 / / / I /

23 / / / / /

24 / / / / /

25 / / I I /

26 ////I

27 / / / / /

28 / / / / / N
2a:
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VII. CONCLUSION

T h e  S t a t e  a n d  t h e  C o u n t y  a g r e e  t o  t h e  s t a t e m e n t  o f  f a c t s  a n d

i s s u e s  s e t  f o r t h  i n  t h i s  d o c u m e n t . A d d i t i o n a l  e v i d e n c e  w i l l  b e

s u b m i t t e d  a t  t h e  h e a r i n g . T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .
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JOHN K. VAN DE KAMP
Attorney General

A t t o r n e y s  f o r  S t a t e  o f  C a l i f o r n i a
D e p a r t m e n t s  o f  E d u c a t i o n ,  F i n a n c e

and Mental  Health

DONALD L. CLARK
County Counsel
County of  Santa Clara

\
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,-

By’: SUSAN A. APMAN, Deputy
A t t o r n e y f o r  C o u n t y  o f

S a n t a  C l a r a
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DECLARATION OF ROBERT F. PORTER

1, Robert F. Porter, hereby declare:

1. I am the Children's Coordinator for the Mental

Health Bureau of the County of Santa Clara, a position I have

held since 1985. In this position, I act as a resource

person for mental health services for children and

adolescents and their families for the Bureau's three

subsystems (Acute Services, Community Mental Health, and

Community Mental Health Support), under the direct

supervision of lien Meinhardt, M.D., Mental Health Director

for the County of Santa Clara. I serve as liaison to other

agencies and departments rendering services to children and

adolescents and their families. I represent the County of

Santa Clara in the California Mental Health Children's

Coordinators' Association. I am the chairperson of the

County Children and Adolescent Coordinating Group, a

consortium of private and public providers of services to

children and adolescents and their families. I am e member

of the County's Napa Review Committee, which must approve all

state hospital placements for children and adolescents of the

County, es well as all placements in the County's state

hospital-alternative programs,

Concurrently, I am a Health Services Supervisor for

Children and Adolescent Services in the Community Mental

Health Subsystem, a position I have held since November,

1981. In this capacity, I work under the supervision of 164

489



the Director of the County Mental Health Bureau's Community

Mental Health Subsystem. In this position, I am responsible

for a multi-disciplinary mental health program unit serving a

specified region within the County. This unit provides a

full range of mental health services to the population within

the region.

From January 1974 to November 1984, I was employed by

the Mental Health Bureau of the County of Santa Clara as a

Psychiatric Social Worker I, II, III, and then as a Lead/Cnit

Supervisor. I am a clinical social worker licensed to

practice in California. A copy of my resume is attached

hereto as Exhibit A and incorporated herein by reference.

2. I am familiar with the mental health treatment needs

of the people of the County of Santa Clara in general and

specifically with the needs of children and adolescents and

their families. I am familiar with the mental health

treatment resources and the services provided to children and

adolescents and their families during the Fiscal Sears 1985-

86 and 1986-85  through the County and County Short-Doyle

contract providers, including services provided through the

IEP pror:ess in Fiscal Year 1986-87. I am generally familiar

with the demographics and relative resources and mental

health needs of the population of the County of Santa Clara.

I have some familiarity !;ith  the individual cases of the most

severely mentally ill children and adolescents who reside in

the Cotlnty of' Santa  Clara and who receive services through

2
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the County, the state hospitals, the state hospital

alternative progrems, the other County Short-Doyle contract

providers, and/or those who receive mental health services

pursuant to IEPs.

I am familiar with the Special Education IEP criteria,

with the federal Education for All Handicapped (EHAI

criteria, and with Chapter 1747  of the Statutes of 1984

(hereinafter referred to as AB 3632),  Chapter I.274 of the

Statutes of 1985 (hereinafter referred to as AB 8821, and

their implementing regulations. I am familiar with the role

of Santa Clara County school districts and SELPAs  (Special

Education Local Plan Areas) in the IEP process.

During the period covered by this Test Claim relating

the mental health services to handicapped students, I

functioned as the County of Santa Clara's liaison to the

State Department of Mental Health on matters relating to AB

3632. Until March, 1986, at which time the County of Santa

Clara hired a full-time AB 3632 Coordinator, I coordinated

the activities of the dental  Health Bureau in planning for

the implementation of AB 3632/AB 882. From approximately

January, 1988 until July 1988, when the Coordinator position

was eliminated in a budget reduction move, I supervised the

acti\,ities  of the Coordinator, Subsequent to the elimination

of the full-time AB 3632 Coordinator postition, I have

reviewed the activities, work, files and other documentation

of the Coordinator and have assumed some of the

responsibilities of Coordinator for this program.
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3. I have reviewed the records, files, policies,

procedures and available information of the County of Santa

Clara relating to the AB 3632 program. Specifically, I have

reviewed the following:

a, Police & procedures Manual. I have reviewed

the Policy and procedures Manual of the County's Mental

Health Bureau and the County's Community Mental Health

Subsystem relating to AB 3632 procedures and have satisfied

myself that the procedures require appropriate referrals from

local educational agencies in accordance with AB 3632 and

AB 882 and their implementing regulations and require

appropriate assessments, IEP team participation, mental

health recommendations, mental health treatment, and case

management in accordance with the federal EHA requirements

and the requirements of Al3 3632 and AB 882 and their

implementing regulations.

b. Records & AB 3632 Coordinator, I have

reviewed the files and records of the full-time AB 3632

Coordinator vho was employed by the County Mental Health

Bureau from March, 198ti to July, 1988,

C. Computer Data----.-a I have reviewed the data from

the Mental Health Bureau's automated services reporting

system Sor children identified as receiving IEP-required

services or assessments during Fiscal Sear 1966-85,  including

the 1986-87  reported units of IEP-related assessments and

IEP-required day treatment, individual therapy and group

therapy I’or individual children specifically identified as
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receiving IEP-related services. I also reviewed the 1985-86

data from the Mental  Health Bureau's automated services
.

reporting systems relating to mental health services rendered

to any individual children identified as receiving IEP-

related services in 1986-87. In addition, I have reviewed

the AB 3632  services information which was compiled on the

Bureau's micro-computer files for analysis purposes. I am

familiar with the pattern of referrals from the seven SELPAs

(Special Education Local Plan Areas) within the County of

Santa Clara, as well as the pattern of referrals from

individual school districts.

d, Individual Records. I reviewed the individual

Short-Doyle charts and the AB 3632 records of children

identified through the computer data as having received IEP-

related ser\*ices  in 1986-87, and have satisfied myself that

the units of service, upon which the reported costs for

assessments, treatment, and case management were calculated

for the purposes of this Test Claim, are accurate,

documented, and tiere required by AS 3632 and Al3 882, and

their implementing regulations.

e. Provider Records, I have reviewed the records

and files of AB 3632 providers in Santa Clara County, both

County-operated and Short-Doyle contractors, to satisf)

myself that the ser\.ices  identified as IEP-related were

required by AB 3632 and AB 882 and their implementing

regulations, Specifically, I satisfied myself. that

assessments were conducted after appropriate referrals from
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local school districts, that assessments were made, and that

mental health treatmdnt services identified as IEP-related

were rendered pursuant to valid IEPs.

In the process of reviewing the individual records and

provider records, I discovered that some of the units of

service originally reported as IEP-related were not rendered

pursuant to valid IEPs, although the children receiving those

sert'ices  probably would have been entitled to receive those

services pursuant to IEPs  if school districts had made

appropriate referrals and the Bureau's Policy and Procedure

Manual had been followed. These units of service, which

cannot properly be considered to be IEP-related for purposes

of this Test Claim, have been eliminated from the data upon

which the cost of complying with AB 3632 and AB 882 and their

implementing regulations was calculated.

f. Interaeencv Agreements. I rev iewed  the

interagency agreements relating to AB 3632 between the Bureau

of llental  ilealth and other departments and agencies for the

Fiscal Year 1586-87.

e. P l a n s .SELPA I reviewed the plans submitted to

the State  by the sexpen  SELFAs within the County of Santa

Clara wtlich  covered Fiscal Tear 1986-87.

II

II

II

II

II
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3. The following general service6 were provided by the County

of Santa Clara in Fiscal Year 1985-86  and Fiscal Year 1986-87  in B

connection with the “AP  3632 Program”:

a. An AB 3632 Coordinator (Mental Health Program

Specialist II) was employed full time from March, 1986 through

F i s c a l  Y e a r  1986-87, to coordinate and oversee the act ivi t ies  of

the AB 3632 program.

b . During the AB ES2  lkWindow  Period” from March 1, 1986

through June 30, 1986,  during which time the Mental Health Bureau

had the responsibil i ty for assessing all  Santa Clara County

children referred by school districts per the Chapter 1274 of the

Statutes of 1985. the Mental Health Bureau of the COUnty  of 5anta

C l a r a  d e s i g n a t e d  a l l  o f  i t s  c h i l d r e n ’ s  s e r v i c e 6  p r o v i d e r s ,  b o t h

County employees and County contract  providers,  as el igible to

provide  assessments . Those short-Doyle contract  providers  opting

to provide such assessments were reimbursed out  of  the al location

f r o m  t h e  S t a t e  f o r  F i s c a l  Y e a r  1985-86 f o r  s u c h  s e r v i c e s .

C . Three AB 3632 clinical assessor  posit ions were created

a n d  f i l l e d  i n  J u l y ,  1 9 6 6 , by the County Mental  Health Bureau to

carry out  assessments  for  special  educat ion s tudents  referred by

school districts under the AB 3632 program.

d . Throughout Fiscal Year 1986-87,  three County-operated

mental  health centers and selected County short-Doyle contract

providers of day treatment services were assigned to do AB 3632

assessments.

e. D u r i n g  F i s c a l  Y e a r  1986-87,  a l l  o f  t h e  m e n t a l  h e a l t h

providers for the County of Santa Clara, both  county  and cont rac t ,

were designated as eligible to provide mental health treatment

7 170
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s e r v i c e s  r e q u i r e d  b y  IEPs.

f . During Fiscal Year 1986-87, the following units of

service (defined as a visit for assessments, outpatient treatment

and case management services, r e g a r d l e s s  o f  t h e  l e n g t h  o f  t h e

v i s i t , and defined as a day for day treatment services).  as

summarized on Exhibit B a t tached hereto,  were provided to

AB  3632-referred  c h i l d r e n :

1. Assessments: 612 assessment unit6 of service

were provided to 569 special  education students properly referred

for IEP assessments from local school districts through the IEP

process under the provisions of AB 3632. Of the chi ldren assessed,

74 received assessments only and did not receive mental  health

s e r v i c e s  p u r s u a n t  t o  IEPs.

2. Outpatient Treatment: 4 , 9 1 0  u n i t s  o f  i n d i v i d u a l

therapy and 267 units  of  group therapy were provided pursuant  to

IEP requirements to the 272 children who received outpatient

services without day treatment and the 177 children who received a

combination of outpatient  and day treatment services. All services

were provided pursuant  the requirements of AI3  3632 and AB 882 and

their implementing regulations.

3 .  D a y  T r e a t m e n t : 20,455 units of day treatment

services were provided pursuant to IEP requirements to the 32

children who received day treatment only and the 177 children who

received a combination of outpatient  and day treatment services.

All services were provided pursuant the requirements of AB 3632 and

AB 682 and their implementing regulations.

4. Residential Treatment: 13 children were placed

out-of-home pursuant  to IEPs. Case management services for

8
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student6 placed Out-Of-home pursuant to their IEPs  were assigned to

mental health clinicians within the County-operated mental health

centers where these students had been assessed. Case management

units of service required by AB 3632 and AB 882 and their

implementing regulation6 for these 13 children totalled 295 units.

Case management service6 ceased for three of these children when

they were placed in residential treatment Out-of-state because of

the lack of appropriate California placements.

4. Some of the children who were referred to the County by

local School  districts when AB 3632 went into effect previously had

been known to the County mental health system. Children were
Lad

"known  to the system" if theyeShort-Doyle  client record number6

assigned prior to their referral to the Mental Health Bureau by the

school districts. All persons who are seen by county Mental Health

or County Short-Doyle contract provider6 for formal assessment

and/or treatment at any time have short-Doyle client record number6

assigned. A person's Short-Doyle client record number remains the

same regardless of which County or County Short-Doyle contract

provider the person sees, and regardless of time (much like a

Social Security number). Of the 568 children referred to the

County by school district6 and receiving mental health treatment

services in Fiscal Year 1986-87, 316 did not have Short-Doyle

client record numbers at the time of referral (56%): 251 had

Short-Doyle client record numbers assigned prior to referral and

were receiving mental health service6 through the County or County

contract provider6 during the prior fiscal year (44%). One child

referred by a school district had a Short-Doyle client record

number assigned but had not received services for some time prior

9
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t o  t h e  r e f e r r a l . T h i s  c h i l d  w a s  p l a c e d  i n  r e s i d e n t i a l  t r e a t m e n t .

5. Of the 251 children previously known to the system, the

number of children receiving mental health treatment in Fiscal

Y e a r s  1 9 8 5 - 8 6  a n d  1996-87 p e r  t r e a t m e n t  m o d e ,  a n d  t h e  n u m b e r  o f

u n i t s  o f  s e r v i c e , a s  s e t  f o r t h  o n  E x h i b i t  C ,  i s  a s  f o l l o w s :

a. Outpatient Treatment. I n  1985-86, 1 1 0  o f  t h e  2 5 1

children received only outpatient services and 115 received

outpat ient  services and day t reatment . I n  1986-87,  7 5  r e c e i v e d

only outpatient  services and 110 received outpatient  services and

day treatment.

b . Dav Treatment. I n  1985-86. 2 5  o f  t h e  2 5 1  c h i l d r e n

received only day treatment services and 115 received outpatient

and day treatment  services. I n  1986-87, 66 received only day

treatment and 110 received outpatient  services and day treatment.

Whether the 140 children receiving day treatment mental health

s e r v i c e s  i n  F i s c a l  Y e a r  1985-86 h a d  t h o s e  s e r v i c e s  i n c l u d e d  o n

t h e i r  IEPs  f o r  t h a t  scho,ol  y e a r  i s  d i f f i c u l t  t o  d e t e r m i n e . Whether

such services were included on children’s IEPs  varied from provider

to provider, though similar mental health services were provided

f o r  a l l  c h i l d r e n  i n  d a y  t r e a t m e n t . Most children receiving day

t r e a t m e n t  s e r v i c e s  i n  b o t h  y e a r s  r e c e i v e d  s e r v i c e s  i n  1985-86  t h a t

w e r e  i d e n t i c a l  o r  n e a r l y  i d e n t i c a l  t o  t h e  m e n t a l  h e a l t h  s e r v i c e s

r e q u i r e d  i n  t h e i r  1986-87  IEPs, r e g a r d l e s s  o f  t h e i r  1985-86  IEPs.

C . Residential Treatment. None of the 251 children

r e c e i v i n g  s e r v i c e s  b o t h  i n  1985-86  a n d  1986-87  w e r e  p l a c e d  i n

r e s i d e n t i a l  t r e a t m e n t  i n  1986-87.

6. 1 am informed and believe and on  tha t  basis allege that

most Santa Clara County children receiving’mental health services

1'93
1 0
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p u r s u a n t  t o  IEPs  i n  1986-87 d i d  n o t  r e c e i v e  m e n t a l  h e a l t h  s e r v i c e s

pursuant  to  IEPs  in 1985-86, when school district6 had the

r e s p o n s i b i l i t y  f o r  i d e n t i f y i n g ,  a s s e s s i n g ,  a n d  p r o v i d i n g  s e r v i c e s

for mental health treatment needs. Children in need of service

were under-identified. With the exception of children served by

the two Short-Doyle agencies with local educational agency

contrac ts , most of the 251 children receiving mental health

services directly or indirectly from the County in 1985-136  had  not

received IEP mental  health assessments and did not have IEPs  which

c a l l e d  f o r  m e n t a l  h e a l t h  s e r v i c e s  i n  p r i o r  y e a r s .

Some of the children receiving mental health services had IEPs,

either because they were classified as SED or because they had some

o t h e r  d i s a b i l i t i e s , such as  learning or  physical  handicaps. Few of

the IEP children (and even few of those categorized as SET))  were

receiving mental  health services pursuant to IEPs  during Fiscal

Y e a r  1985-86, even those which should have been ent i t led to  such

services ,

7 . N o t  a l l  c h i l d r e n  i n  n e e d  o f  m e n t a l  h e a l t h  s e r v i c e s  a r e

e n t i t l e d  t o  r e c e i v e  t h o s e  s e r v i c e s  p u r s u a n t  t o  IEPs. In fact, many

of the most  acutely and seriously disturbed youth are not  ent i t led

t o  r e c e i v e  t h e  n e e d e d  m e n t a l  h e a l t h  s e r v i c e s  p u r s u a n t  t o  IEPs.  In

o r d e r  t o  b e  e l i g i b l e  t o  b e  r e f e r r e d  f o r  m e n t a l  h e a l t h  a s s e s s m e n t

and/or t reatment pursuant  to an IEP,  s tudents  must  meet  the

f o l l o w i n g  s p e c i f i e d  c r i t e r i a :

a . T h e  c h i l d  m u s t  b e  e n r o l l e d  i n  S p e c i a l  E d u c a t i o n .  O f

the  220,000+  school age youngseters in Santa Clara County in Fiscal

Y e a r  1986-87, 21,441 were enrolled in Special Education.
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b, The child’s behavior must adversely affect educational

performance,

c . The adverse behavior cannot be defined 6olely  as a

behavior disorder.

d. The adverse behavior cannot be defined as a temporary

adjustment problem.

e. The adverse behavior must have been observed for a

period of at least six months.

8. The following are examples of situations in which children

clearly in need of mental health services do not qualify for

services under the AB 3632 statutes:

a. A child emerging from his or her first psychotic

episode, and in acute need of day treatment, does not qualify

because the illness has not been manifested for a long period of

tine.

b. An out-of-control adolescent with a  diagnosis of a

conduct disorder but without another psychiatric diagnosis does not

qualify because he or she is considered “socially maladjusted” as

opposed to emotionally disturbed. This is true even if the conduct

disorder is so extreme that the child is disruptive in all spheres

of his or her life, even if the conduct disorder renders the child

completely unable to benefit from his or her education, and even if

the child is violent or self-destructive, and even if the child is

ordered into treatment by the juvenile court.

c . A child in extreme distress because of a recent

personal or family tragedy (such as divorce, child abuse, rape, or

the death of parents) does not qualify because the issue is a

“temporary adjustment problem.”

12 t75
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d. An over-achieving child with a psychiatric illness and

e x t r e m e  i n t e r n a l  c o n f l i c t s  d o e s  n o t  q u a l i f y  f o r  I E P - r e l a t e d  m e n t a l

heal th services as  long as the psychiatr ic  i l lness doe6 not

adversely affect educational performance, regardless of the

seriousness of  self-destruct ive behavior ,  and regardless of  the

length of acute hospital izat ion stays.

e. A child with mental health needs for whom school is

the one sphere of  adequate funct ioning does not  qual i fy for

IEP-related mental health servicesbecause educational performance

is  not  adversely affected, regardless  of  the degree of  dysfunction

i n  t h e  o t h e r areas of the child’s life. This  can include abused

and neglected children; children who have failed multiple

out-of-home placement attempts, including therapeutic placements;

c h i l d r e n  w h o  a r e  s e l f - d e s t r u c t i v e : children who completely disrupt

the family with violence and threats.

f . A child who previously funct ioned adequately but  now

f a i l s  t o  f u n c t i o n  i n  a l l  s p h e r e s  o f  h i s  o r  h e r  l i f e  w o u l d  n o t

qualify for IEP-related mental health services because the

characterist ics have not been manifest  for a long period of

time.

10. Generally, t h e  C o u n t y  h a s  t h e  f l e x i b i l i t y  t o  d e t e r m i n e

t r e a t m e n t  p r i o r i t i e s , given limited resources. The  County  has  los t

t h i s  f l e x i b i l i t y  w i t h  r e g a r d  t o  I E P - r e l a t e d  s e r v i c e s ,  a s  t h e

legislation mandates that  the County provide mental  health services

p u r s u a n t  t o  IEPs, regardless of  the severi ty of  the mental

condit ion, and regardless of funding limitations. In Santa Clara

County, nearly all  County mental health treatment centers have

w a i t i n g  l i s t s  f o r  non-1EP  s e r v i c e s . This  is  t rue  even though the
176

Board of Supervisors has voluntarily funded mental health services
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beyond the funding required by State law.

11. P r i o r  t o  F i s c a l  Y e a r  1986-87,  t h e  C o u n t y  va6  not r e q u i r e d

to fund mental  health services provided by private non-County

contract  providers . Although the County was not  required to  pay

f o r  s e r v i c e s  o f  p r i v a t e  t h e r a p i s t s  p u r s u a n t  t o  t h e  I E P  p r o g r a m  i n

F i s c a l  Y e a r  1986-87, the County may be required by State and

federal law to pay for mental health services rendered by private

t h e r a p i s t s . T h i s  c o u l d  o c c u r ,  f o r  e x a m p l e ,  i f  a  c h i l d  w a s  p l a c e d

i n  p r i v a t e  t h e r a p y  p r i o r  t o  r e f e r r a l  f o r  IEP s e r v i c e s  a n d  a n

a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r  o r  c o u r t  w e r e  t o  o r d e r  c o n t i n u a t i o n

o f  t h a t  t r e a t m e n t , or if  the County and County contract  providers

were unable to render the treatment required by an IEP. I n  f a c t ,

f o l l o w i n g  1986-87, the County has  been required by an

administrative law judge to pay for mental health services rendered

by private mental  health therapists  who were not previously County

contract  providers .

I  declare under penalty of perjury under the laws of the State

of California that the foregoing is true and correct of my own

knowledge, except as to the matters which are stated upon my

i n f o r m a t i o n  a n d  b e l i e f , and as to those matters,  I  believe them to

b e  t r u e .

Executed on December 1, 1988,  at Sacramento, California.

R o b e r t  F .  P o r t e r
Children’s Coordinator
Mental Xealth Bureau
County of Santa Clara

14
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DECLARATION OF DAVID WYTOCK

I ,  David  Wytock,  hereby  dec lare :

1. I am the Administrator for the Santa Clara County Mental

Health Bureau and am responsible for budgeting, financial matters,

computer systems, and various administrative support areas for the

County Bureau of Mental Health, a county health department bureau

with approximately 700 employees and a $57 million annual budget.

I work under the direct supervision of the County Director of

Mental Health, Ken Meinhardt, M.D., and supervise  a  staf f  o f  25

persons. I am responsible for administering the County’s

‘Short-Doyle negotiated net amount contract with the State and the

County ’ s  contracts  with  County  Short -Doyle  contract  prov iders .  I

have held the position of Mental Health Administrator for six

years.

From 1977 to 1982, I was a Program Manager in the Office of

Management and Budget for the County of Santa Clara. I was

responsib le  for  supervis ing  a  sect ion  o f  budget  analysts  who

prepared the County Executive’s budget and reviewed financial and

management issues concerning the County Hospital, County

Departments of Health and Social Services, and various general

government departments. I am familiar with,financial  and services

documentation and accounting for human services generally and

spec i f i ca l ly  for  mental  heal th  services . A copy of my resume is

attached hereto as Exhibit A and incorporated herein by reference.



2. I have familiarized myself with the data sources and

methods used in compiling the financial information in support of

the test claim of Santa Clara County regarding handicapped

students. Based upon my review, the estimated Fiscal Year 1986-87

cost  o f  prov id ing  serv ices  pursuant  to  Chapter  1747  o f  the

Statutes  o f  1984 , Chapter 1274 of the Statutes of 1985 and the

implementing regulations is $2,387,835. The County received a

Fisca l  Year  1986-87  categor ica l  a l locat ion  f rom the  State  to  fund

this program in the amount of $222,955. The County,,received

revenue from private insurance and the federal portion of Medi-Cal

for  services  provided pursuan.t  to  th is  leg is lat ion . My best

est imate  o f  the  assoc iated  revenue is  $235,869 . The estimated net

cost  o f  complying with  this  leg is lat ion is  $1,929,011.  A

distr ibut ion  o f  the  costs  by  category  i s  at tached hereto  as

Exhibit B and incorporated herein by reference. These costs and

revenue were estimated by the following methods:

a. Direct  Administrat ive  Costs . The costs for program

coordinator , services  and suppl ies , and overhead are  spec i f i c

est imated costs  o f  these  funct ions  for  Fiscal  Year  1986-87.

b. Case  Manacement  Costs . The case management costs

were  based on a  spec i f i c  survey o f  s taf f  hours  spent  on case

management for AB 3632 students who were placed in residential

placement pursuant to IEPs. The actual hours spent on this

act iv i ty  were  then mult ip l ied  by  an average  hour ly  cost  per  s ta f f .

C. Direct  Service  Costs . costs  for  assessments ,  day

treatment, individual therapy, and group therapy were,based  on

actual  uni ts  o f  serv ice  reported  by  the  Bureau for  AB 3632  c l ients

in the Bureau’s automated services reporting system. Al l  d irect
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client services rendered by the County and the County Short-Doyle

contract providers were reported through the Bureau’s automated

services  report ing  system. Services rendered pursuant to IEPs  and

IEP-re lated  assessments  are  so  ident i f ied  at  the  t ime o f

reporting. I am informed and believe and on that basis allege

that the units of each mode of service per provider have been

proper ly  ident i f ied  as  IEP-required  serv ices . The units of each

mode o f  service ,  per  provider , were then multiplied by the average

cost  o f  service  for  each service  provider . The average costs were

taken from the Bureau’s Fiscal Year 1986-87 Cost Report.

d. Federal Medi-Cal and Third Party Insurance

Reimbursement. The estimates for Medi-Cal reimbursement were

based on the average percent reimbursement of total direct service

expenditures received by each provider during Fiscal Year 1986-87,

as reported in the Bureau’s Fiscal Year 1986-87 Cost Report. The

Medi -Cal  est imate  inc ludes  the  federal  port ion  o f  Short -Doyle

Medi-Cal only. Although there were some revenues from third party

insurance, I am informed and believe and on that basis allege

third party insurance reimbursement does not materially change

this  c la im. Third party insurance reimbursement has therefore

been disregarded for  purposes  o f  est imating  the  cost  o f  the

mandate  at  this  s tage  o f  the  test  c la im procedure .

3. I have familiarized myself with the data sources and

methods used in compiling the financial information regarding

children who both received services through the County pursuant to

AB 3632 during Fiscal Year 1986-87 and received services through

the County or County Short-Doyle contract providers during Fiscal
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Year 1985-86. I  est imate  that  the  net  cost  o f  provid ing  serv ices

to  these  chi ldren is  i s  $1,403,963  for  Fisca l  Year  1985-86 ,  and

$856,189 for Fiscal Year 1986-87. The distr ibut ion o f  costs  per

treatment mode of service is shown on Exhibit C, attached hereto

and incorporated herein by reference. These costs and revenue

were estimated by the following methods:

a. Assessment Costs. Assessment costs were disregarded

for  purposes  o f  this  comparison.

b. Direct  Administrat ive  Costs . Direct  administrat ive

costs  were  disregarded for  purposes  o f  this  comparison.

C . Direct Treatment Costs. Costs for day treatment,

individual therapy, and group therapy were based on the actual

units  o f  serv ice  reported  by  the  Bureau for  the  251  c l ients

ident i f ied  as  rece iv ing  IEP-required  mental  heal th  serv ices  in

Fiscal Year 1986-87 and receiving mental health services from the

County  or  the  County  contract  prov iders  in  F isca l  Year  1985-86 .  I

am informed and believe and on that basis allege that 251 children

were  so  ident i f ied  as  rece iv ing  IEP-re lated  serv ices  in  1986-87

and mental health services through the County or County contract

prov iders  in  1985-86 , and that  the  est imates  o f  the  units  o f  the

var ious  modes  o f  serv ice  are  set  for th  accurate ly  on  Exhib i t  C .

These  services ,  per  provider , were then multiplied by the average

cost  o f  serv ice  for  each service  provider  for  the  respect ive

years. The average costs were taken from the Cost Reports for the

Bureau for Fiscal Years 1985-86 and 1986-87. The 1986-87 costs

were  costs  re lat ing  to  IEP-required  serv ices  only . The 1985-86

costs are the total 1985-86 costs to the County and County

Short -Doyle  contract  providers  for  provid ing  mental  heal th
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S@rViCeS t0 these  spec i f i ca l ly  ident i f ied  chi ldren,  regardless  of

whether these mental health services were required by IEPs.

d. Federal Medi-Cal and Third Party Insurance

Reimbursement, The estimates for Medi-Cal reimbursement were

based on the average percent reimbursement of total direct

services expenditures received by each provider during the

respect ive  years , as reported in the Cost Reports for the Bureau

for Fiscal Years 1985-86 and 1986-87. The Medi-Cal estimate

includes the federal portion of Short-Doyle Medi-Cal only. T h e

revenue estimate does not include an estimate for third party

insurance for 1986-87. I am informed and believe and on that

basis allege that the third party insurance revenues associated

with  these  services  in  1986-87  were  re lat ive ly  ins igni f i cant .

4. I am informed and believe and on that basis allege that

County Short-Doyle contract providers sustained a revenue loss as

a  result  o f  the  implementat ion  o f  the  leg is lat ion  that  i s  the

subject  o f  th is  Test  Cla im. The amount of the revenue loss to the

County and the County Short-Doyle contract providers has not been

estimated, although County short-Doyle contract providers report a

revenue loss of approximately $66,000.

In addition, in  pr ior  years  school  d istr ic ts  part ia l ly  funded

County contract providers who provided individualized education

program services. I am informed and believe and on that basis

a l lege  that  in  Fisca l  Year  1985-86, two County contract providers

rece ived  $204,000 from school  d istr ic ts  for  IEP services . These

County contract providers now look to the County alone to provide

all the funding for mental health treatment pursuant to IEPs.
T h e
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DAVID M. WY'IQCK
Revised lo/88

ADDRESS 1420 Richards Avenue
San Jose, California 95125

Phone (408) 287-6979 (Hcme)
(408)  299-5952 (Work)

EXPERIENCE

SUMMARY Extensive and varied experience as department administator and as key
assistant for local government chief executive officers, tocusing  on
the areas of budgeting and financial management, policy analysis and
prcgram evaluation, and prqram administration.

March 1982
to

Administrator, Mental Health Bureau, Santa Clara County. Responsible
for budget, systems, and administrative support for a department with

present 700 employees and $57 million budget. Supervise staff of 25 persons.
Instituted quarterly goal-setting and performance review prccess with
unit supervisors reporting to me.

Established a microcanputer-based financial reporting and budgeting
system which identifies budgets for eleven responsibility centers,
tracks monthly expenditures and revenues by acccunt,  and includes
position control monitoring. Directed a requirements study, RFP
acquisition and implementation processes for a $1.6 million on-line
canputer system which was critically needed to replace an cutmcded
batch processing system. Provided leadership and direction in
reorganizing the Mental Health billing unit, resulting in increased
third party revenue collections of 50% over a two year period.

August 1977 Program Manager,
to

Office of Management and Budget, Santa Clara County.

March 1982
Supervisor of Human Services/General Government section consisting of
six budget analysts. Responsible for preparing budgets and reviewing
financial and management issues concerning the County hospital,
health, social services, and general government departments. These
departments represented over $400 million and sane 65% of the County
budget.

In addition to budget work, supervised projects to analyze and imple-
ment legislation for Proposition 13, study and improve County services
for seniors, evaluate a County-wide drinking driver program leading
to the termination of a contractor for making unauthorized profits,
study the current and future role of County hospital, develop and im-
plement a canputer model to forecast County revenues and expenditures.

October 1973 Operations  research analyst, Center for Urban Analysis, Santa Clara
to County.

July 1977
Lead  responsibility on projects applying analytical techni-

ques to lccal  government problems. Canpleted multiple projects using
canputer modeling and graphics systems in the areas of fire services,
school planning, health and emergency medical services, financial
analysis.

February 1971 Program Planner/Budget Analyst, New York City, Bureau of the Budget.
to

October 1973
Member and supervisor of four-person team which reviewed the city's
$2 billion school budget and prepared the Mayor's reccmnended budget.
Specific projects included development of indicators for monitoring
effectiveness of school system and diverse program analysis efforts.
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estimated loss in revenue from this source is $212,000 ($204,000

plus  a  cost  o f  l iv ing  increase  o f  4%) .

I declare under penalty of perjury under the laws of the State

of  Cal i fornia  that  the  foregoing is  true  and correct  o f  my own

knowledge, except as to the matters which are stated upon my

information and belief, and as to those matters, I believe them to

be  true .

Executed on December 1, 1988, at  Sa++wse,  Ca l i f orn ia .

Mental Health Administrator
County of Santa Clara

509



David M. Wytock,  Resume’
&t&r 1988
Page  2

Experience Detail Continued...

August 1968
to

Decanber  1970

EDUCATION

Peace Corps volunteer, El Salvador, Central America. Initiated
fishermen's cooperative, instructed directors in leadership techniques
and camp  principles, organized accounting system and acted as business
advisor.

Stanford University, Stanford, California. M.S. in Engineering
Econanic Systems, 1968. Canpleted program in systems analysis and
ecomnics,  with additional courses in anthrcpolcgy,  psychology,
econanic development. B.S. in Electrical Engineering, 1967. Phi
Beta Kappa, Frederick Terman Engineering Award.
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COST TO SANTA CLARA COUNTY FOR FISCAL YEAR 1986-87 FOR "AB 3632"
PROGRAM (MENTAL HEALTH SERVICES TO HANDICAPPED CHILDREN)

The County's cost of providing mental health assessments, case
management, and treatment for Fiscal Year 1986-87 are set forth in
the following schedule.

Assessment and Case Management
Coordinator
Assessments
Case Management
Services 6 Supplies
Overhead

Subtotal

Treatment
Day Treatment
Individual Therapy
Group Therapy

Subtotal
Total

Federal Medi-Cal
Categorical Appropriation

Net Cost $ 1,929,011

$ 52,000
80,331
8,935

16,000
10,880

$

$1,784,076
419,349
16,264

168,146

2.219.689
2,387,835

( 235,869)
( 222,955)

EXHlBIT  B
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COMPARISON OF FISCAL YEAR 1986-87 IEP TREATMENT COSTS
WITH FISCAL YEAR 1985-86 MENTAL HEALTH TREATMENT COSTS

FOR CHILDREN WHO RECEIVED COUNTY MENTAL HEALTH TREATMENT
IN 1985-86 AND IEP-RELATED SERVICES IN 1986-87

Of the children who received mental health assessments and/or
services pursuant to IEPs in Fiscal Year 1986-87, 251 had
previously been receiving mental health services (day treatment
and/or outpatient therapy) from the County or the County
Short-Doyle contract providers in the prior fiscal year. Of these
children, the number receiving each type of service is as follows:

Fiscal Year Fiscal Year
1985-86 1986-87

Outpatient Only
Day Treatment Only
Day Treatment 6 Outpatient
Residential Treatment

Total

110 75
25 66

115 110
0 0

The units of services, and the associated costs, for treating
this group of children (excluding assessment costs) is as follows:

Fiscal Year 1985-86
Units of
Service cost

Day treatment 18,674 $1,342,595
Individual treatment 2,860 193,215
Group therapy 113 6,343

Total $1,542,153
Estimated Revenue 138,190

Estimated Net Cost $1,403,963

Fiscal Year 1986-87-Units of
Service cost

10,499 $835,808
998 82,136
28 1,435

$919,379
63,190

$856,189

EXHIBIT C
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Paula Jesson
Deputy  Ci ty  At torney
( 4 1 5 )  864-1952

A p r i l  21, 1986

Keith A. Levy
Administrative Law Judge
5 0 2  J  S t r e e t ,  S u i t e  2 3 0
Sacramento, CA 95614

Re: CSM-4262; Claim : f County of Santa Clara
C h a p t e r  174’1, St.a:utes  o f  1 9 8 4 ;  C h a p t e r  1 2 7 4 ,
S t a t u t e s  b! 196’i;  T i t l e  2 ,  C A C ,  D i v i s i o n  9
Han3icdypec d!!g.  D i s a b l e d  S t u d e n t s_ - .- -...

Dear  Mr.  Levy:

T h e  e n c l o s e d  d e c l a r a t i o n  o f  D r .  R e i k o  T r u e ,  D e p u t y  D i r e c t o r
of Health for Mental Health Programs for the City and  County of
S a n  F r a n c i s c o , is being submitted in support of the claim of the
C o u n t y  o f  S a n t a  C l a r a  i n  t h e  a b o v e - r e f e r e n c e d  m a t t e r . We request
b y  t h i s  l e t t e r  t h a t  t h i s  d e c l a r a t i o n  b e  c o n s i d e r e d  ;n s u p p o r t  o f
t h a t  c l a i m .

A d d i t i o n a l l y , w e  w o u l d  l i k e  t o  e m p h a s i z e  t w o  p o i n t s .

F i r s t , t h e  L e g i s l a t u r e  h a s  i t s e l f  r e c o g n i z e d  t h a t  t h e  l a w s
i n  q u e s t i o n  c o n s t i t u t e  a  s t a t e  m a n d a t e . S e c t i o n  1 7  o f  C h a p t e r
1274, Statutes of 1985 acknowledges that costs incurred in
p r o v i d i n g  s e r v i c e s  f o r  t h e  h a n d i c a p p e d  a n d  d i s a b l e d  i n  c o m p l i a n c e
with that law are constitutionally mandated costs which are
r e i m b u r s a b l e  b y  t h e  S t a t e . S u c h  a  l e g i s l a t i v e  f i n d i n g  i s
p r e s u m e d  v a l i d . W e  r e s p e c t f u l l y  s u b m i t  t h a t  t h e r e  i s  n o  e v i d e n c e

t h a t  w o u l d  w a r r a n t  a  d e t e r m i n a t i o n  t h a t  t h e  L e g i s l a t u r e  e r r e d  i n
t h a t  l e g i s l a t i v e  f i n d i n g .

Second, t h e  h a n d i c a p p e d  s e r v i c e s  l a w  s u b v e r t s  t h e  S h o r t
D o y l e  p r o g r a m  b y  f o r c i n g  t h e  c o u n t y  t o  f u n d  t h o s e  s e r v i c e s  t o  t h e
d e t r i m e n t  o f  o t h e r  m e n t a l  h e a l t h  s e r v i c e  p r o g r a m s . T h e  c o u n t y  i s
u n a b l e  u n d e r  t h e  h a n d i c a p p e d  s e r v i c e s  l a w  t o  a l l o c a t e  i t s
r e s o u r c e s  s o  t h a t  i t  p r o v i d e s  s e r v i c e s  t o  t h o s e  c h i l d r e n  w i t h  t h e
g r e a t e s t  n e e d s . O n c e  a  c h i l d  i s  d e t e r m i n e d  e d u c a t i o n a l l y
h a n d i c a p p e d  a n d  i n  n e e d  o f  t h e  s e r v i c e s ,  t h e  c o u n t y  m u s t  p r o v i d e
t h e m  f r e e  o f  c h a r g e . T h i s  i s  d i s t i n c t l y  d i f f e r e n t  f r o m  t h e

(415)  864-1952 214 Van Ness Avenue San Francrsco 94102-4574
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1. c,I1 ‘.I * Keith A. Levy -2-
Administrative Law Judge

b
April 21, 1988

flexibility that the county normally exercises with Short Doyle
funds to determine how best to maximize the benefit from the
services that it provides. The result of this mandate and the
State’s insufficient funding of it is to deprive children who are
in substantial need of help from receiving it.

Thank you for your consideration of these matters.

Very truly yours,

LOUISE Ii. RENNE
City Attorney

4“ - L
i
, ‘*  &fL-.

PAULA JESS6N
Deputy City Attorney

cc: Susan Chapman
Deputy Attorney General Harlan VanWye
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I, Reiko Homma True, Assistant Director of Health for Mental
Health Programs, declare;

The City & County of San Francisco contracts with the State of
California for a Short-Doyle allocation based on an acceptable
County Plan. The Short-Doyle Act (W & I Code 5600) requires that
Counties “provide a means for participation by local governments in
the determination of the need for and the allocation of mental health
resources...“. The County Short-Doyle Plan (W & I Code 5651.1)
states that “the County shall consider and make provisions for, all of
the following priority populations: . ..(b)  Mentally disturbed children
and adolescents, including juvenile sex offenders and juvenile
victims of sex offenses.” In fact San Francisco cannot absorb the
requirements of the AB 3632 mandate without jeopardizing the
County’s ability to meet the requirements of the Short-Doyle
contract stated above To serve the 689 children identified by
mental health during the implementation period of AB 3632/882
between April 1, 1986 and June 30, 1986 would leave almost no
capacity for mentally disturbed children who are not enrolled in
Special Education, or not enrol led in school. Moreover, San Francisco
has a commitment to early, intervention and prevention services
which would be undermined by a single focus mental health service
for children referred through Special Education. Clearly the
requirements of the AB 3632 mandate seriously interfere with the
Short Doyle mandate with its attendant community planning
functions.

In fiscal year 1986187 San Francisco Community Mental Health
Services provided 10,029 service units (individual contacts) to 558
handicapped children as mandated by AB 3632 and AB 882 (Chapter
1747, Statutes of 1984 and Chapter 1274, Statutes of 1985). It is
determined that $816,735 was spent by the City and County of San
Francisco in order meet the requirements of AB 3632 for

264
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assessment, case management and treatment services. The State
provided an allocation to the County of only $127,501 for these
services. The City General Fund supported AB 3632 services with
an additional $437,370; Short-Doyle Medi-cal  was an additional
revenue source.

AB 3632/882  services are based on the individual needs of the
Special Education student and in keeping with FL 94-142 require
that appropriate services be available when the need is documented
on the child’s Individual Educational Program (IEP) by the IEP team.
This means that Community Mental Health cannot simply “fit” the
child into an existing system, but rather must provide an appropriate
service which meets the stipulations in the IEP Plan. This plan is
determined by the IEP team which includes the parent, school staff
and mental health. Mental Health therefore is not the sole
determinant of the services, but rather a partner.

This situation is exacerbated by the fact that Children and
Adolescent services in San Francisco are at capacity. As of this
date, there are waiting lists at most outpatient clinics. Therefore,
San Francisco is unable to guarantee immediate treatment
placement following an IEP plan decision.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed at San Francisco, California on ,f,,.  ‘.  i , , ,,,.)  I :

* r. ./,  ,.“+
- ,- -y,: i”~~“, ,’  J.bc,-m

d -- --
Reiko Homma True
Assistant Director of Health for

Mental Health Programs
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1

2 INTRODUCTION

3

4 Santa Clara County filed a Test Claim with the Commission on

5  State  Mandates  to  obtain subvent ion of  funds for  i ts  mandated

6 participation in the federal Education for All Handicapped

7  Children Act, a s  r e q u i r e d  b y  C a l i f o r n i a  l e g i s l a t i o n  ( C h a p t e r  1 2 7 4

S of the Statutes of 1984 and Chapter 1747 of the Statutes of 1985).

9 Under the Education for All Handicapped Children Act of 1975

10 ( h e r e i n a f t e r  r e f e r r e d  t o  a s  E H A ) , each part icipat ing state  must

l] m a k e  a v a i l a b l e  t o  a l l  h a n d i c a p p e d  c h i l d r e n ,  a s  d e f i n e d ,  a  f r e e ,

12 appropriate public education which emphasizes special  education,

13 as well  as related services designed to meet their  unique

14  educat ional  needs. “Free appropriate public education” is defined

1S  as special  education under public supervision and direct ion,  and

16 w i t h o u t  c h a r g e  .  .  .I’ Related services include psychological

17  ser’vices, counseling and, if  necessary,  out-of-home placement.

18  See Exhibit 1, Joint  Statement of Facts and Posit ions (hereinafter

19 r e f e r r e d  t o  a s  J o i n t  S t a t e m e n t ) ,  p a g e s  Q-15 f o r  d e t a i l s  o f  t h i s

20 program. The mechanism for implementing each handicapped child’s

21 special  education program i s  t h e  “ i n d i v i d u a l i z e d  e d u c a t i o n

22 p r o g r a m ”  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  I E P ) .  A n  I E P  m u s t  b e

23  established for each eligible handicapped child. The IEP includes

24  a prescription for special  education and necessary related

25 services which must be provided to the chi ld.

2 6 The EHA requirements apply to states which receive federal

27  funds for education. Exhibit 1, Joint Statement, page 9.

2 6
DONALD L. CLARK

CO”“,,  COY”W
CWW  01 SW,* tw,
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California has participated in EHA since 1980.

Before 1986, the EHA program in California was implemented

through state  and local  educat ional  agencies . Local educational

agencies were responsible not only for providing special  education

for  handicapped s tudents ,  but  a lso for  providing any support ive

services necessary for  those s tudents  to benefi t  f rom their

education (including mental  health assessments,  treatment,

placement, and case management). E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,

pages  15-25. Neither counties nor county representatives were

d e s i g n a t e d  a s  h a v i n g  r e s p o n s i b i l i t i e s  i n  t h e  I E P  p r o c e s s . Local

educational  agencies, which are not  under county jurisdict ion,

w e r e  r e s p o n s i b l e  f o r  i d e n t i f y i n g  i n d i v i d u a l s  w i t h  e x c e p t i o n a l

needs , a n d  f o r  a s s e s s i n g  t h o s e  i n d i v i d u a l s  i n  a l l  a r e a s  r e l a t e d  t o.-
t h e  s u s p e c t e d  d i s a b i l i t y . Local educational agencies also were

responsible for developing a writ ten mental  health assessment.

Local educational agencies were responsible for initiating and

conducting IEP meetings for each child with exceptional needs.

The IEP team was composed of local educational agency

representat ives , t h e  c h i l d ’ s  t e a c h e r , and one or  both  of  the

c h i l d ’ s  p a r e n t s  o r  r e p r e s e n t a t i v e s  f o r  t h e  p a r e n t s ,  i f  n e c e s s a r y .

Local educational agencies were responsible for the provision of

any supportive services required on an individual child’s IEP,

including mental health services.

Prior to the passage of Chapter 1274, counties were not

involved in the IEP process. Counties were not required to

conduct the IEP mental  health assessments or mental  health

s e r v i c e s  r e q u i r e d  b y  IEPs. Clara County did not do

s o  p r ior  to the implemen ta islat ion. Test imony of

I n  f a c t ,  S a n t a

t i o n  o f  t h i s  l e g

- 2 -
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lobert  F .  Por’ter, Reporter’s Transcript of December 1, 1988

learing  before Administrative Law Judge Keith A. Levy (hereinafter

r e f e r r e d  t o  a s  R.T.),  p a g e s  3 0 - 3 3 . County were not  included on

the IEP team, and were not required to attend IEP meetings or

otherwise  p a r t i c i p a t e  i n  t h e  I E P  p r o c e s s . The County did not

provide  m e n t a l  h e a l t h  s e r v i c e s  r e q u i r e d  b y  i n d i v i d u a l  IEPs  p r i o r

to the implementation of Chapter 1274 of the Statutes of 1984.

ARGUMENT

S e c t i o n  6  o f  A r t i c l e  X I I I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n

,rovides  :

Whenever  the Legislature or  any state  agency mandates  a  new
program or higher level of service on any local govenment,  the
state  shal l  provide a  subvention of  funds to reimburse such
local  government for the costs of such program or increased
level of service . . . .

The undisputed testimony is that in fiscal year 1986-87, Santa

Clara County incurred unreimbursed costs  of  $1,929,011  to comply

dith  Chapter 1747 of the Statutes of 1984 and Chapter 1274 of the

5tatutes  o f  1 9 8 5 ,  a n d  t h e i r  i m p l e m e n t i n g  r e g u l a t i o n s . T h i s  i s

clea ly a mandate, and  has  been  SD  recognized by the legislature.

Section 17 of Chapter 1274 of the Statutes of 1985:

Reimbursement to local agencies and school districts for costs
mandated by the s tate  pursuant  to  this  act  shal l  be made
pursuant to Part 7 (commencing with Section 17500) of Division
4 of Title 2 of the Government Code and, if  the statewide cost
of the claim for reimbursement does not exceed five hundred
thousand dol lars  ($SOO,OOO),  shall be made from the State
Mandates Claims Fund.

The effect  Chapter 1274 and subsequent legislation and

regulations

to  perform I

is to impose a mandate on local mental health agencies

EP-related mental health services. As local mental

- 3 -
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; :

1 h e a l t h  a g e n c i e s  g e n e r a l l y  a r e  a g e n c i e s  o f  c o u n t i e s  ( E x h i b i t  1 ,

2 J o i n t  S t a t e m e n t ,  P a g e  3 7 , f o o t n o t e  6),  t h i s  l e g i s l a t i o n  i m p o s e s  a

3 mandate  on count ies . The County does not  have the abi l i ty  to

4 o f f s e t  i t s  c o s t s  w i t h  f e e s , because the IEP law requires that  the

5 s e r v i c e s  b e  p r o v i d e d  f r e e  o f  c h a r g e .

6 The services performed under the legislation subject to this

7 Test Claim are not reimbursed through the state’s Short-Doyle

8 a l l o c a t i o n , a,s  this program is separate and fundamentally

g different from the Short-Doyle program. I n  f a c t , the provis ions

lo of the IEP program conflict with the terms of the County’s

11  Short-Doyle negotiated net  amount contract . Moreover, this

12 program is a state mandate, not  a  mandate  of  the courts ,  and not  a

13 f e d e r a l  m a n d a t e  a s  d e f i n e d  b y  t h e  C a l i f o r n i a  C o n s t i t u t i o n .
. .

/

I.

THE LEGISLATION THAT IS THE SUBJECT OF THIS TEST CLAIM
MANDATES THAT THE COUNTY PROVIDE SPECIFIC SERVICES IT WAS
PREVIOUSLY NOT REQUIRED TO PROVIDE.

With the passage of Chapter 1747 of the Statutes of 1984, as

20 w e l l  a s  t h e  s u b s e q u e n t  l e g i s l a t i o n  a n d  r e g u l a t i o n s ,  t h e  I E P

21 process dramatically changed. The undisputed facts  reveal  that

22 t h e  s t a t u t e s  a n d  r e g u l a t i o n s  i n  q u e s t i o n  r e q u i r e  l o c a l  m e n t a l

23 h e a l t h  a g e n c i e s  t o  p r o v i d e  s e r v i c e s and programs which they were

24 previously not required to provide.  While local educat ional

25 a g e n c i e s  s t i l l  a r e  r e s p o n s i b l e  f o r  i d e n t i f y i n g  c h i l d r e n

26 p o t e n t i a l l y  i n  n e e d  o f  m e n t a l  h e a l t h  s e r v i c e s  p u r s u a n t  t o  IEPs,

27 and for  providing guidance and counseling services,  they are no

28 longer responsible for performing mental  health assessments or for
DONALD L. CLARK
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providing or financing mental health treatment required by IEPs.

2 Local mental health agencies now are required to perform

3 specific and detailed mental  health assessments after appropriate

4 l o c a l  e d u c a t i o n a l  a g e n c y  r e f e r r a l s , t o  p a r t i c i p a t e  i n  I E P  t e a m

5 meetings, to serve as IEP team members if out-of-home placement is

6 recommended, to provide mental  health services required by an

7  i n d i v i d u a l  c h i l d ’ s  I E P , and to provide case management services if

g  the child is placed out-of-home pursuant to an IEP. E x h i b i t  1 ,

9 Joint Statement, pages 52-63; E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F ,

10 P o r t e r .

1 1 The effect  of  shif t ing the responsibil i ty for  assessing and

12 funding IEP mental health needs away from the agency responsible

13 for identifying those in need of services has been formidable.

I4 According to the California State Auditor General, by December 31,

15 1 9 8 6  ( t h e  e n d  o f  t h e  f i r s t  t e n  m o n t h s  o f  l o c a l  m e n t a l  h e a l t h

16 a g e n c i e s ’ involvement in this  process) ,  the number of students

17 referred for noneducational services was more than double the

Ig  number of  special  education students who received services during

lg t h e  1 9 8 5 - 8 6  f i s c a l  y e a r .

20 For Santa Clara County Selpa  Area I,  which was included in the

21  A u d i t o r  G e n e r a l ’ s  a u d i t , the escalation in referrals was even more’

22 s t r i k i n g : during the period March 1, 1986 to June 30, 1986, more

23 than twice the number of children who received noneducational

24 s e r v i c e s  d u r i n g  t h a t  f i s c a l  y e a r  w e r e  r e f e r r e d  f o r  m e n t a l  h e a l t h

25 e v a l u a t i o n . By December 31, 1986, the number of children so

26 r e f e r r e d  w a s  n e a r l y  t r i p l e  t h e  n u m b e r  o f  s p e c i a l  e d u c a t i o n

27 students receiving noneducational services during the immediately

28 p r e c e d i n g  f i s c a l  y e a r  (1985-86).  E x h i b i t  5 ,  R e p o r t  b y  t h e  A u d i t o r
DONALD L. CLARK
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1 G e n e r a l  o f  C a l i f o r n i a ,  p a g e  1 8  ( F i g u r e  1).

2 C l e a r l y ,  c h i l d r e n  i n  n e e d  o f  I E P - r e l a t e d  m e n t a l  h e a l t h

3 services were under-identified prior to the implementation of

( C h a p t e r  1 2 7 4  o f  t h e  S t a t u t e s  o f  1 9 8 4 .  G e n e r a l l y ,  c h i l d r e n  w h o

5 were referred through this process were in need of mental health

6 services and received IEP recommendations for such services as a

7 r e s u l t  o f  t h e  r e f e r r a l s . Exhibit 5, Report by the Auditor General

g  o f  C a l i f o r n i a ,  p a g e  1 9  ( F i g u r e  2). In Santa Clara County during

g  f i s c a l  y e a r  1 9 8 6 - 8 7 , 4 9 4  o f  t h e  5 6 8  c h i l d r e n  r e f e r r e d  f o r  m e n t a l

10 health IEP assessments subsequently received mental  health

11  s e r v i c e s  p u r s u a n t  t o  IEPs. E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F .

12 P o r t e r ,  p a g e  8  ( P a r a g r a p h  3(f)(l)).

13 Counties  have assumed substant ia l  burdens due to  their

14 i n c r e a s e d  r e s p o n s i b i l i t y  r e s u l t i n g  f r o m  t h i s  l e g i s l a t i o n .  I n

15 S a n t a  C l a r a  C o u n t y  f o r  f i s c a l  y e a r  1 9 8 6 - 8 7 ,  f o u r  ‘ f u l l  t i m e

16 addit ional staff  were employed by the county mental  health agency

1 7  a s  a  r e s u l t  o f  t h i s  l e g i s l a t i o n :  a n  I E P  c o o r d i n a t o r  a n d  t h r e e

IS  f u l l - t i m e  a s s e s s o r s , E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F .  P o r t e r ,

19 p a g e  7  ( P a r a g r a p h  5(a) a n d  (c);  T e s t i m o n y  o f  R o b e r t  F .  P o r t e r ,

20 R . T . ,  p a g e  3 8 .

21 D u r i n g  f i s c a l  y e a r  1 9 8 6 - 8 7 , a  t o t a l  o f  568 s t u d e n t s  w a s  s e r v e d

22 through this program in Santa Clara County. I n  a d d i t i o n  t o  t h e

23 coordinat ion and assessment  services  provided by the four

24 f u l l - t i m e  I E P  e m p l o y e e s , in fiscal year 1986-87 the County

25 provided 4,910 units of IEP-mandated outpatient treatment

26 s e r v i c e s , and 20,455 units of IEP-mandated day treatment

27 s e r v i c e s .  A l s o , t h i r t e e n  c h i l d r e n  w e r e  p l a c e d  i n  r e s i d e n t i a l

2~ treatment pursuant to IEPs. D e c l a r a t i o n  o f  R o b e r t  F .  P o r t e r ,  p a g e
DONALD L. CLARK
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1 8  ( P a r a g r a p h  3(f)(l) t h r o u g h  (4)).

2 The fiscal year 1986-87 cost to Santa Clara County of

3 p r o v i d i n g  I E P - r e l a t e d  m e n t a l  h e a l t h  s e r v i c e s  w a s  $2,387,835.  T h e

4 breakdown of these expenses is as follows: $168,146 for IEP

5 assessment  and case management services:  $1,784,076  for day

6 t r e a t m e n t  s e r v i c e s ;  $ 4 1 9 , 3 4 9  f o r  i n d i v i d u a l  t h e r a p y  s e r v i c e s ;  a n d

7 $16,264 for group therapy services. Fiscal year 1986-87 revenues

S r e l a t i v e  t o  t h e s e  s e r v i c e s  i s  e s t i m a t e d  t o  b e  $ 2 3 5 , 8 6 9  i n  f e d e r a l

Q  M e d i - C a l  r e v e n u e .  I n  a d d i t i o n , an insignificant amount of revenue

1lJ  f r o m  t h i r d  p a r t y  i n s u r a n c e  p a y m e n t s  w a s  r e c e i v e d .  E x h i b i t  3 ,

II-Declaration of .David Wytock, pages 2-3 (Paragraph 2) and Exhibit

12  B ,  attach,ed  t h e r e t o . State funding of this IEP program in fiscal

13 year 1986-87 was $222,955. E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e  4 9 .

14 The net unreimbursed cost of the program is therefore estimated to

15 b e  $1,929,011.

16 T h e  l e g i s l a t i o n  r e s u l t e d  i n  a n  i n f l u x  o f  c h i l d r e n  b e i n g

I7 referred for IEP mental health assessments who previously were

18 unknown, to the local mental health agency system. Of the 568

19 c h i l d r e n  r e f e r r e d  f o r  a s s e s s m e n t  d u r i n g  f i s c a l  y e a r  1 9 8 6 - 8 7 ,  316

20 were new to the system. E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F .

21, P o r t e r ,  a t  9  ( P a r a g r a p h  4). O f  t h e s e , 242  (316  l e s s  7 4 )  r e c e i v e d

22 I E P - r e q u i r e d  m e n t a l  h e a l t h  s e r v i c e s  i n  f i s c a l  y e a r  1 9 8 6 - 8 7  a s  a

23 r e s u l t  o f  t h e  r e f e r r a l s .  Id., page 8 (Paragraph 3(f)(l)) and

24 p a g e s  Q-10 ( P a r a g r a p h s  4  a n d  5). The cost  of  the mental  health

25 o u t p a t i e n t ,  g r o u p  t h e r a p y , and day treatment for these 242 new

26 c h i l d r e n  i n  f i s c a l  y e a r  1980-87 w a s  $1,300,310  ($2,219,689  l e s s

27 $ 9 1 9 , 3 7 9 ) .  S e e  E x h i b i t  3 , Declaration of David Wytock, Exhibits B

28 and C. Thus, the cost  of  providing IEP-related services to these
DONALD L. CLARK

C”““!”  csa”“,l4 2 77
CWW”  01  San!*  c,*,a

I,,!  Wl”G - 7 *
.I”  ,cw  Cw,ol~.r I’ I ,I)

527



1
children who were previously unknown to the mental  health system

2 exceeded by 59 percent the cost of providing IEP-related services

5 to children who previously had cases open with the mental  health

4 system. There were addi t ional  costs  for  assessment  and case

5 management for these children, All IEP-related case management

5 c o s t s  r e l a t e d  t o  t h e s e  c h i l d r e n ,  a s  a l l  c h i l d r e n  p l a c e d

7 out-of-home were previously unknown to the system. E x h i b i t  2 ,

g  D e c l a r a t i o n  o f  R o b e r t  F .  P o r t e r , pages 8-9 (Paragraph 3(f)(4)).

II.

1 1 CHAPTER 1747 OF THE STATUTES OF 1984, CHAPTER 1274 OF
THE STATUTES OF 1985 AND THEIR IMPLEMENTING REGULATIONS

12 MANDATE A NEW PROGRAM OR HIGHER LEVEL OF SERVICE ON THE
MENTAL HEALTH BUREAU OF THE COUNTY OF SANTA CLARA AS

13 DEFINED IN CALIFORNIA CONSTITUTION ARTICLE XIII B
SECTION 6. .

14

15 S e c t i o n  6  o f  A r t i c l e  X I I I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n

I5 A r t i c l e  X I I I  B  5 6  r e q u i r e s  s t a t e  s u b v e n t i o n  o f  f u n d s  “[wlhenever

17 the Legislature or any state agency mandates a new program or

15higher  l e v e l  o f  s e r v i c e  o n  a n y  lOCal g o v e r n m e n t  .  .  .  .” Chapter

19 1747 of the Statutes of 1984 and Chapter 1274 of the Statutes of

2U1985,  and their implementing regulations, impose on county local

21 aental  health agencies ‘Ia  new program or higher level of service”

22subject  to the const i tut ional  imperat ive of  subvention under

23>ection  6  o f  A r t i c l e  X I I I  B  OF  t h e  C a l i f o r n i a  C o n s t i t u t i o n .

24 The Supreme Court of California has determined that “program”

251as  two alternate meanings: “[l] p r o g r a m s  t h a t  c a r r y  o u t  t h e

26 governmental  function of providing services to the public or [2]

27 .aws which, to implement a state policy, impose unique

28 :*equirements  on local  governments and do not  apply general ly to
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l,all r e s i d e n t s  a n d  e n t i t i e s  i n  t h e  s t a t e . ” County of Los Angeles

2 v .  S t a t e  o f  C a l i f o r n i a  (19871  43  Cal.3d  46 ,  56 .

3 The legislation that is  the subject of this Test Claim is a

1 “program” u n d e r  e i t h e r  d e f i n i t i o n . The s ta te  chose  to  carry  out  s

5 governmental  function of providing mental  health assessments,

C t r e a t m e n t , and case management of handicapped children who need

7 supportive services in order to benefit  from their  education by

B d e l e g a t i n g ’ t h e  r e s p o n s i b i l i t y  t o  l o c a l  m e n t a l  h e a l t h  a g e n c i e s .

9 The legislation requires local mental health agencies to provide

10 c e r t a i n  s p e c i f i c  s e r v i c e s  t o  t h e  p u b l i c . The rksponsibilities

11  imposed on local mental  health agencies pursuant to this

12 legislat ion are obviously not  imposed upon al l  residents and

1 3  e n t i t i e s  o f  t h e  s t a t e , only on local mental  health agencies.

14 This is a new program in several ways. B e f o r e  t h i s

15 l e g i s l a t i o n , counties in general and local mental health agencies

15 i n  p a r t i c u l a r  h a d  n o  f o r m a l  r e s p o n s i b i l i t i e s  i n  t h e  i n d i v i d u a l i z e d

17 education program (IEP) process . T h e  l e g i s l a t i o n  r e q u i r e s  t h e

18 local mental  health agencies to provide services not hitherto

19 r e q u i r e d . Exhibit 1, Joint Statement, pages 52-63. This

20 l e g i s l a t i o n  i n v o l v e s  t h e  l o c a l  m e n t a l  h e a l t h  a g e n c i e s  i n  t h e  I E P

21 process , w i t h  i t s  f u l l  p a n o p l y  o f  f e d e r a l  a n d  s t a t e  t i m e  l i n e s ,

22 r i g h t s , and procedures . E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e  9 - 3 4 .

- 9 -
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3

4

5

6

c
I I I .

SERVICES REQUIRED BY THIS LEGISLATION ARE DISTINCT FROM
SHORT-DOYLE MENTAL HEALTH SERVICES AND ARE NOT REIMBURSED
BY SHORT-DOYLE FUNDING.

This program is inherently different from the general

7 Short-Doyle mental health program which each local mental health

R a g e n c y  o p e r a t e s  u n d e r  p l a n  o r  c o n t r a c t  w i t h  t h e  s t a t e .  T h e  I E P

9 program is an entitlement program. It  guarantees to any child who

10 i s  a  “ h a n d i c a p p e d  c h i l d ” , a s  d e f i n e d  b y  f e d e r a l  o r  s t a t e  l a w ,  t h e

I I  r i g h t  t o  a  f r e e , appropriate public’education which emphasizes

12 s p e c i a l  e d u c a t i o n , including any support ive services necessary for

I3 t h e  c h i l d  t o  b e n e f i t  f r o m  h i s  o r  h e r  .education.

14 T h e  l e g i s l a t i o n  t h a t  i s  t h e  s u b j e c t  o f  t h i s  T e s t  C l a i m  s h i f t e d

I5 t o  l o c a l  m e n t a l  h e a l t h  a g e n c i e s  c e r t a i n  r e s p o n s i b i l i t i e s  i n  t h e

16 IEP process. Local mental health agencies provide mental

I7 heal th  assessment , treatment and case management services to

18 i d e n t i f i e d  childrfen. T h e  r i g h t  t o  t h e  s e r v i c e s  i s  a n  i n d i v i d u a l

IS  r i g h t  o f  a  h a n d i c a p p e d  c h i l d  a n d  h i s  o r  h e r  f a m i l y ,  e n f o r c e a b l e

20 t h r o u g h  a d m i n i s t r a t i v e  a n d  j u d i c i a l  p r o c e e d i n g s .  N o  o t h e r

21  i n d i v i d u a l s  h a v e  a n  e n t i t l e m e n t  t o  r e c e i v e  m e n t a l  h e a l t h  s e r v i c e s

22 from the county.

23 Also , the IEP process requires that  services be provided

24 w i t h i n  ce’rtain  t i m e  l i n e s : assessments  general ly must  be

25 c o m p l e t e d  w i t h i n  S O  d a y s  o f  r e f e r r a l ; related services required by

26 a child’s IEP must be provided as soon as possible after the IEP

27 i s  f i n a l i z e d . Exhibit 1, Joint Statement, pages 53 and 13. The

28 law does not provide t ime deadlines for the provision of other
DONALD L. CLARK
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e n t a l  h e a l t h  s e r v i c e s . L o c a l  m e n t a l  h e a l t h  a g e n c i e s  p r i o r i t i z e

on-IEP-related services based on clinical needs, providing

ervices to those most  in need when resources are available.

There are other fundamental differences between the IEP

rogram and other mental  health services provided by counties.

enerally,  a  county, through i ts  local  mental  health agency,

rovides mental  heal th services pursuant  to the county’s

hort-Doyle plan or contract  with the state. E x h i b i t  1 ,  J o i n t

tatement, pages 34-44.

The local mental  health agency must not require payment of

ees from parents or insurance companies for services rendered

ursuant  to  the IEP process , a s  i n d i v i d u a l s  a r e  e n t i t l e d  t o

eceive  t h o s e  s e r v i c e s  f r e e  o f  c h a r g e ,  r e g a r d l e s s  o f  a b i l i t y  t o

ay. E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e  57. ( T h e  a b i l i t y  t o

e q u i r e  i n s u r a n c e  c o n t r i b u t i o n  i f  c o n t r i b u t i o n  w i l l  n e i t h e r  r e d u c e

nnual benefit  or lifetime limitations on coverage nor increase

remiums is a phantom right: no such insurance exists .) Everyone

eceiving  general Short-Doyle services is  charged for the

e r v i c e s ,  b a s e d  o n  h i s  o r  a b i l i t y  t o  p a y ,  E x h i b i t  1 ,  J o i n t

tatement, page 63. I n  f a c t , in i ts  Short-Doyle negotiated net

mount  contract , the County agrees to conform to all  policies and

rocedures  regarding revenue collection issued by the Department

f Mental  Health under the provisions of Welfare & Inst i tut ions

ode sections 5717 and 5718. These sect ions require  that  fees  be

harged in accordance with abili ty to pay for mental health

ervices rendered, but  not  in excess of  actual  or  negotiated

Net Amount

raph 24. Prov

ost. E x h i b i t  4 , Santa Clara County Negotiated

h o r t - D o y l e  F i s c a l  Y e a r  1986-87 C o n t r a c t ,  Parag

- 11 -

ision
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2 1

1 of free services relative to IEPs thus contradicts the terms of

2 the Short-Doyle contract .

3 Moreover, inclusion of necessary related mental health

4 services in an individual’s IEP cannot be contingent on

5 i d e n t i f y i n g  t h e  f u n d i n g  s o u r c e . Government Code section 7572(d).

6 Other services provided by local mental health agencies are

7 l i m i t e d  b y  f u n d i n g  c o n s t r a i n t s . As  county  budgets  mus t  be

S b a l a n c e d , mental  heal th services cannot  be provided unless funding

g  i s  l o c a t e d . S e c t i o n  1 8  o f  A r t i c l e  X V I  o f  t h e  C a l i f o r n i a

10 C o n s t i t u t i o n .

1 1 The state Short-Doyle system al locates funds to counties.

12 G e n e r a l l y , each county is  required to add a  “ten  percent match” to

13 t h e  s t a t e  S h o r t - D o y l e  f u n d s .  E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e s

14 3 9 - 4 4 . While the Short-Doyle Act sets forth guidelines regarding

15 the types of  services which must be provided,  i t  is  the

16 r e s p o n s i b i l i t y  o f  t h e  g o v e r n i n g  b o d i e s  o f  l o c a l  m e n t a l  h e a l t h

17 a g e n c i e s  ( g e n e r a l l y , county boards of  supervisors)  to determine,

18 with the approval of the State Department of Mental Health,

19 a l l o c a t i o n s  t o  l o c a l  p r o g r a m s . I f  r e s o u r c e s  s u c h  a s  p a t i e n t  f e e s ,

20 third party payments,  grants,  Medi-Cal,  Medicare,  and state

21 Short-Doyle funds and required county Short-Doyle match are

22 i n s u f f i c i e n t  t o  f u n d  S h o r t - D o y l e  s e r v i c e s ,  a  c o u n t y  i s  n o t

23 required to provide services in excess of  the resources,  al though

24 i t  may choose to do so by using county general  funds (overmatch) .

2s That the IEP program is separate from the Short-Doyle program

26 i s  e v i d e n t  f r o m  t h e  S h o r t - D o y l e  c o n t r a c t  i t s e l f .  T h e  C o u n t y ’ s

27 negotiated net  amount contract  is  authorized by,  and subject  to

2S t h e  p r o v i s i o n s  o f , W e l f a r e  E I n s t i t u t i o n s  C o d e  s e c t i o n  5 7 0 5 . 2 ,
DONALD L. CLARK
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I Exhibit 4, Santa Clara County Negotiated Net Amount Short-Doyle

2 Fiscal Year 1986-87 Contract, Paragraph 8. W e l f a r e  &  I n s t i t u t i o n s

3 Code section 5702.5(a) states that “[iIt i s  t h e  i n t e n t  o f

4\1 L e g i s l a t u r e  t h a t  t h e  u s e  o f  n e g o t i a t e d  n e t  a m o u n t s  o r  r a t e s ,  .  .  .

5 be given in preference in contracts for services under this

G d i v i s i o n  [ r e f e r r i n g  t o  t h e  S h o r t - D o y l e  A c t ,  P a r t  2  o f  D i v i s i o n  5

7 o f  t h e  W e l f a r e  4 I n s t i t u t i o n s  C o d e  1.” Government Code section

8 7 5 7 2  e t  s e q . , which mandated local mental health agency

9 involvement in the IEP process, is  not  part  of  the Short-Doyle Act

IC ( P a r t  2  o f  D i v i s i o n  5  o f  t h e  W e l f a r e  6 I n s t i t u t i o n s  C o d e ,

I1 commencing with section 5600).

12 The twenty page Short-Doyle contract  between the s tate  and the

IS  County of Santa Clara for Fiscal Year 1986-87 is replete with

I4 references to the Short-Doyle Act. The introductory provisions of

IS  the contract  refer  to the Short-Doyle Act as the enabling

16 l e g i s l a t i o n . Exhibit 4, Santa Clara County Negotiated Net Amount

17 Short-Doyle Fiscal Year 1986-87 Contract. The contract  defines

18 “client”  o r  “ p a t i e n t ” as  a  person who receives  services  pursuant

IS  to the Short-Doyle Act . Paragraph 27(a).

20 The body of the Short-Doyle contract  makes no references to

21 Government Code section 7572 et seq., nor to any IEP

22 r e s p o n s i b i l i t i e s . The only specific mention OF  this program is

23 t h e  r e f e r e n c e  t o  t h e  s t a t e ’ s  $ 2 2 2 , 9 5 5  a l l o c a t i o n  f o r  t h e  “S.E.P.

24 [IEP] Program” on the tables of Exhibits B and F of the contract .

25 The increase in the basic Short-Doyle state allocation

2G  (excluding allocations for categorically funded programs) from

27 fiscal year 1985-86 to 1986-87 was less than four percent

28 ($22,515,326  c o m p a r e d  t o  $21,640,430).  E x h i b i t  4 ,  J o i n t  S t a t e m e n t
DONALD L. CLARK
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1 of Facts and Positions, at 48-49. If  the net  unreimbursed cost  of

2 the IEP program is to be absorbed by the Short-Doyle program, it

3 would consume over eight-and-a-half  percent of the county’s

4 g e n e r a l  s t a t e  S h o r t - D o y l e  a l l o c a t i o n  f o r  f i s c a l  y e a r  1 9 8 6 - 8 7

5 ($1,929,011  o u t  o f  22,515,326).

6 The County’s Short-Doyle responsibili t ies for mental health

7 s e r v i c e s  u n r e l a t e d  t o  IEPs  i s  s u b s t a n t i a l . I n  i t s  c o n t r a c t ,  t h e

8 County agreed to provide a dedicated number of units  of certain

9 k i n d s  o f  s e r v i c e . Some of  these services ,  such as  outreach,

10 24-hour  c a r e , and continuing care never overlap with IEP-required

11  s e r v i c e s . The est imated cost  of  the dedicated uni ts  of  these

12 s e r v i c e s  i s  $21,471,272’($2,531,199  p l u s  $14,862,886  p l u s

13 $4,300,142  l e s s  $ 2 2 2 , 9 5 5 ) . E x h i b i t  1 ,  J o i n t  S t a t e m e n t  o f  F a c t s

14 a n d  P o s i t i o n s ,  a t  5 1 . I n  a d d i t i o n  t o  d e d i c a t i n g  c e r t a i n  l e v e l s  o f

15 s e r v i c e , in i ts  contract  the County agreed to provide a dedicated

16 number of units  of outpatient and day treatment services which are

17 e s t i m a t e d  t o  c o s t  $17,989,248  ($1,959,740  p l u s  $16,029,508).  Id---t

18 The Short-Doyle Act is  designed to “provide a means for

19 participation by local governments in the determination of the

zoneed  f o r  a n d  a l l o c a t i o n  o f  m e n t a l  h e a l t h  r e s o u r c e s  .  .  .  .I$

21 W e l f a r e  & I n s t i t u t i o n s  C o d e  s e c t i o n  5 6 0 0 . The goals  of  the

22Short-Doyle  A c t  a r e  a s  f o l l o w s : to  ass is t  persons who are

23institutionalized  a s  a  r e s u l t  o f  a  m e n t a l  d i s o r d e r ,  o r  w h o  a r e  a t

24 risk of so becoming, to lead lives which are as normal and

z5 independent  as  poss ible ; to assis t  persons who experience

26 cemPorarY  Psychological problems to enable them to return as

27 quickly as possible to normal functioning;  and to prevent serious

2811ental  d i s o r d e r s  a n d  psycllological  p r o b l e m s .  I dL S e r v i c e s  a r e  t o
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,l be designed to be equally accessible and effect ive to persons with

2 differences in language, c u l t u r a l  t r a d i t i o n s  o r  p h y s i c a l

2 d i s a b i l i t i e s . Welfare &  Institutions Code section 5600.4. Each

4 c o u n t y  i s  t o  u t i l i z e  p r i v a t e  a n d  p r i v a t e  n o n - p r o f i t  r e s o u r c e s

5 b e f o r e  d e v e l o p i n g  n e w  c o u n t y  r e s o u r c e s .  W e l f a r e  & I n s t i t u t i o n s

6 Code section 5600.9. Optimal use must be made of appropriate

7  l o c a l  p u b l i c  a n d  p r i v a t e  o r g a n i z a t i o n s  a n d  o f  f e d e r a l ,  s t a t e ,

g  county and private funds which may be available for mental health

2 planning. Welfare & Institutions Code section 5653.

10 Although great  discret ion is  vested in counties ,  the

11  Short-Doyle Act i tself  sets  forth priori ty populations to be

12 served and mandates certain activit ies. Each county must  consider

12 and make provision for the following priority populations: the

14 c h r o n i c a l l y  m e n t a l l y  i l l ,  i n c l u d i n g  t h e  h o m e l e s s :  m e n t a l l y

15 disturbed children and adolescents,  including juvenile sex

16 o f f e n d e r s  a n d  j u v e n i l e  v i c t i m s  o f  s e x  o f f e n s e s ;  t h e  m e n t a l l y  i l l

17 elderly; m e n t a l l y  i l l  j a i l  i n m a t e s  a n d  w a r d s  o f  j u v e n i l e  d e t e n t i o n

18 f a c i l i t i e s ; and underserved populations,  including ethnic

12 a i n o r i t i e s ,  r e f u g e e s ,  v e t e r a n s , and dually diagnosed individuals .

2.  elfare 4 I n s t i t u t i o n s  C o d e  s e c t i o n  5 6 5 1 . 1 . The county must  give

21 i r s t  p r i o r i t y  t o  s e r v i c e s  r e q u i r e d  f o r  a c u t e  p a t i e n t s  a n d

22 involuntary pat ients . Welfare & Inst i tut ions Code sect ion

23 6 5 1 . 3 . Although no one disputes the mental  health needs of  IEP

2 4  h i l d r e n , ‘ the needs of the priori ty populat ions are equally or

25 o r e  p r e s s i n g . The County's abil i ty to provide these services to

26 h e  p r i o r i t y  p o p u l a t i o n s  s e t  f o r t h  i n  t h e  c o n t r a c t ,  a n d  t o  p r o v i d e

27 continuum of services, i s  j e o p a r d i z e d  b y  u t i l i z a t i o n  o f

2g hort-Doyle funds for the IEP program.
DONALD L. CLARK
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In fiscal year 1986-87, the County of Santa Clara was able to

2
meet its Short-Doyle agreement by committing $4,953,872  in County

3
resources to the program, over and above i ts  required match, E v e n

4 SO, all  the mental  health needs of the residents of  the County

5
were not met, and had not been met in years prior to f iscal  year

6
1986-87, even with overmatch. Testimony of Robert F. Porter, R.T.

7
at 22-24. Without addit ional funding for this mandate,  the

S abil i ty of the County to meet the most pressing mental  health

9
needs of i ts  residents is  severely compromised.

10 For all  these reasons,  Chapter 1747 of the Statutes of 1984

11 c n d Chapter 1274 of the Statutes of 1985 and their implementing

12cegulations  mandate a new program, s e p a r a t e  f r o m  t h e  p r e - e x i s t i n g

I3 Short-Doyle program.

14

15’

16

17

16

19

20

21

22’

231

2d

2J

26(

27

28

C l e a r l y , the population of children receiving mental health

t e rvices  through county mental  health agencies prior  to the

ssage of Chapter 1747 overlaps with the population of.children

o w e r e  r e c e i v i n g  m e n t a l  h e a l t h  s e r v i c e s  p u r s u a n t  t o  IEPs.

proximately 44 percent of the children referred for assessment

f i s c a l  y e a r  1986-87 h a d  r e c e i v e d  m e n t a l  h e a l t h  s e r v i c e s  f r o m

e County or  County contract  providers in the past  (251 out  of

8). E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F .  P o r t e r ,  p a g e  9

a r a g r a p h  4). Some of the children received services in prior

ars which were compatible with the services later required by

e i r  IEPs; However, services rendered in prior years were

ndered independent of ,  and without  regard to,  IEPs. Testimony

R o b e r t  F;  P o r t e r ,  R . T . ,  p a g e s  3 1 - 3 3 .

Redefining these services as IEP-related has resulted in a

venue loss  for  the  County and County contract  providers ,  as  IEP

- 16 - 2336
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l e g i s l a t i o n  e f f e c t i v e l y  p r o h i b i t s  c h a r g i n g  f e e s .  P r o v i s i o n  o f

services to this  populat ion in prior  years  produced revenues. T h e

est imated revenue loss from insurance and patient  fees is  $66,000,

and the  minimum estimated revenue loss from school districts is

$212,000. Exhibit 3, Declaration of David Wytock, pages 5-6

(Paragraph 4 1.

The County concedes that  i t  has responsibi l i ty for  providing

certain menta1  health services to children under the Short-Doyle

Act  and the negotiated net  amount contract  with the State ,

including some services which are, in addition, required by

Chapters 1747 and 1274 in particular cases. Children do

consti tute a population for which counties are required to provide

mental health services under Welfare &  Inst i tut ions Code sect ion

5651.1. T h e  s t a t u t e  i s  s i l e n t ,  h o w e v e r ,  a s  t o  t h e  l e v e l s  a n d

specif ic  types of  services to be provided.

The mental  health needs of children are not equivalent to the

IEP mental health needs of children. There are children whose

mental  health needs are most urgent ,  but  are not enti t led to

receive mental  health services pursuant to IEPs. They include the

County’s 54 children who were considered most acutely disturbed,

who were placed out-of-home in state hospitals  or  sub-acute

f a c i l i t i e s  d u r i n g  f i s c a l  y e a r  1 9 8 6 - 8 7 .  T e s t i m o n y  o f  R o b e r t  F .

P o r t e r ,  R.T.,  p a g e s  13-15.

Children do not qualify for IEP-related mental health services

as “seriously emotionally disturbed” unless they have an inabil i ty

to learn which cannot be explained by intellectual,  sensory, or

h e a l t h  f a c t o r s , unless they are unable to build or maintain

satisfactory interpersonal relat ionships,  unless they exhibit

287
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inappropriate types of behavior or feelings under normal

circumstances, or  unless  they have a  general  pervasive mood of

unhappiness  and/or  who have a  tendency to  develop physical

symptoms or fears associated with personal  or  school problems.

One or more of these characteristics must be exhibited for a long

time and to a marked degree, and must  adversely affect  educationa

performance. Socially maladjusted children not otherwise

disturbed do not  qual ify. E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e s

10-11. Children do not qualify if  their educational needs are due

primarily to unfamiliarity with the English language, temporary

d i s a b i l i t i e s ,  sot ial m a l a d j u s t m e n t ,  o r  e n v i r o n m e n t a l ,  c u l t u r a l ,  o r

economic factors. E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,  p a g e  2 1 .

The effect  of t h e s e  s p e c i a l  d e f i n i t i o n s  i s  t o  e x c l u d e  f r o m  I E P

eligibility a broad range of children with tremendous mental

heal th  needs , They include runaways,  children who have

experienced a severe recent  t rauma such as the loss of  a  parent ,

children who are sexual offenders or victims of sex offenses,

children who have recently become psychotic,  refugee children

whose language and cultural difficulties make adjustment

d i f f i c u l t , c h i l d r e n  i n  p o v e r t y , children who are out-of-control

a n d  s e l f  d e s t r u c t i v e , children who are suicidal,  children who have

f a i l e d  m u l t i p l e  p l a c e m e n t  a t t e m p t s , c h i l d r e n  i n  j u v e n i l e  d e t e n t i o n

facilties, children who are ordered into therapy by the courts ,

children who are gravely disabled, children who are dangerous to

themselves or  others , c h i l d r e n  i n  n e e d  o f  a c u t e  h o s p i t a l i z a t i o n ,

and chi ldren who have been abused. E x h i b i t  1 ,  J o i n t  S t a t e m e n t ,

pages  .lO-11,  and  21-22. E x h i b i t  2 ,  D e c l a r a t i o n  o f  R o b e r t  F .

P o r t e r , pages 11-13 E x h i b i t  6 , Declaration of the County of
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R i v e r s i d e ;  E x h i b i t  7 ,  D e c l a r a t i o n  o f  D r .  R e i k o  T r u e ,  C i t y  a n d

County of San Francisco; Testimony of Robert F. Porter, R.T.,

pages 13-15. Some of these children might be good candidates for

therapeutic intervention. The cost  to society of  inadequately

meeting the mental  health needs of these children can be

monumental.

The mandate of Chapters 1747 and 1274 distorts clinical

p r i o r i t i e s  i n  s u c h  a  w a y  a s  t o  t h r e a t e n  e x c l u s i o n  o f  s e r v i c e s  f o r

c e r t a i n  n e e d f u l  c h i l d r e n . The impact of the mandate of Chapters

1747 and 1274 on children’s programs in counties which do not

overmatch is graphically illustrated by the support ing declarat ion

filed by the County of Riverside. Children receiving services

pursuant to Chapters 1747 and 1274 are receiving treatment in

preference to other children in need of mental  health services.

In Riverside County, the list of children excluded from needed

m e n t a l  h e a l t h  s e r v i c e s  i s  a p p a l l i n g . I t  includes abused children,

children who have failed multiple placement attempts, and

delinquent children who are ordered into treatment by the courts

or  who are on probation. Other children who are beginning to show

sighs of serious problems, particularly younger children, who are

p r i m e  c a n d i d a t e s  f o r  e a r l y  i n t e r v e n t i o n ,  a r e  a l s o  d e n i e d  s e r v i c e .

I n  e f f e c t , Riverside County can no longer fulfill  its Short-Doyle

o b l i g a t i o n  t o  c h i l d r e n  i n  g e n e r a l .

S i m i l a r l y , without addit ional  funding,  the City and County of

San Francisco, with its large population of runaway children,

cannot provide IEP-related services and also meet Short-Doyle plan

requirements to provide services on a priority basis to mentally

dist~~rheii  chilriran  and adolescenls,  including juvellile SC.<

- IO - 2333
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1 o f f e n d e r s  a n d  v i c t i m s  o f  s e x  o f f c n c e s .  E x h i b i t  7 ,  D e c l a r a t i o n  o f

2 Dr. Reiko True, City and County of San Francisco.

The only reason this  has  not  happened in  the County of  Santa

lara is  that  the County has contr ibuted voluntary overmatch of

pproximately  f i v e  m i l l i o n  d o l l a r s .

I1

12

13

14

151

16

17

18

19

20

21

22

23

24

25

26

27

28

IV.

THE LEGISLATION THAT IS THE SUBJECT OF THIS TEST CLAIM
IS NOT STATE LEGISLATION IMPLEMENTING A FEDERAL MANDATE.

Legislation does not impose a mandate requiring state

ubvention if  i t  is  required for purposes of complying with a

andate  of the federal  government. T h e  l e g i s l a t i o n  t h a t  i s,.
h e  s u b j e c t  o f  t h i s  T e s t  C l a i m  i s  r e q u i r e d  n e i t h e r  S e c t i o n  5 0 3

f t h e  f e d e r a l  R e h a b i l i t a t i o n  A c t  n o r  t h e  E d u c a t i o n  f o r  A l l

andicapped  C h i l d r e n  A c t . S e c t i o n  504 d o e s  n o t  r e q u i r e  a

r o v i d e r  o f  m e n t a l  h e a l t h  t o  s i n g l e  o u t  f o r  s p e c i a l  t r e a t m e n t

n e  g r o u p  o f  t h e  m e n t a l l y  i l l . The EHA program is an

ptional program. T o  t h e  e x t e n t  t h a t  s t a t u t e s  d e f i n e  “ f e d e r a l

andate” to include optional programs, they are

nconstitutional. L a s t l y , even if Section 504 or the EHA

mpose a mandate, the mandate is  on the s tate ,  or  on

ducational  agencies ,  not  on count ies .

/ / / /

/ / / /

/ / / /

/ / / /
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1 A* THE LEGISLATION THAT IS THE SUBJECT OF THIS TEST CLAIM
DOES NOT IMPLEMENT A FEDERAL MANDATE CONTAINED IN

2 SECTION SO4 OF THE REHABILITATION ACT OF 1973.

3

4 Section 504 of the Rehabilitation Act of 1973, as

5

6

7

8

9

10

11

12

13

14

151

16

17

18

19

20

21

22

23

24

25

26

27
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c.ovnw 01 Srnl, twr*

El,l Yrmo
..n JO,C  C‘w0ln.a 951 to

nended by the Rehabili tation Act Amendments of 1974 (P-L.

5-516,  29  D.S.C. 7941,  t o g e t h e r  w i t h  t h e  i m p l e m e n t i n g

egulations,  prohibits discrimination against  handicapped

ldividuals  in any program receiving federal funds. Exh ib i t

,  Joint Statement,  pages g-9. Section SO4 does not require

aunties  t o  g i v e  m e n t a l  h e a l t h  s e r v i c e s  o n  a  p r i o r i t y  b a s i s  t o

indicapped  s tudents  who receive services  pursuant  to  their

3Ps. If  anything, Chapters 1747 and I274 require counties to

iscriminate  against  handicapped individuals  who are not.

ltitled  t o  m e n t a l  h e a l t h  s e r v i c e s  p u r s u a n t  t o  IEPs,  in

i o l a t i o n  o f  S e c t i o n  5 0 4 .

The burden of providing public education and related

zrvices  is  on educat ional  agencies ,  not  counties . T h e

sction  5 0 4  r e g u l a t i o n  r e q u i r e m e n t  t h a t  r e c i p i e n t s  o f  f e d e r a l

Jnding  w h o  o p e r a t e  e d u c a t i o n a l  p r o g r a m s  II.  .  .  p r o v i d e  a  f r e e

lpropriate  public education to each qualif ied handicapped

arson  . . . ‘I does  not  apply  to  count ies , which do not  operate

public or elementary or secondary education program. In

inta  Clara County, local  educat ion agencies  provide these

:rvices, even to children in the custody of the County,  in

je  J u v e n i l e  H a l l ,  S h e l t e r ,  o r  R a n c h e s .

/ / / /

/ / / I

/ / / /
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1 B. THE LEGISLATION THAT IS THE SUBJECT OF THIS TEST CLAIM IS NOT
STATE LEGISLATION IMPLEMENTING A FEDERAL MANDATE CONTAINED IN

2 THE EDUCATION FOR ALL HANDICAPPED CHILDREN ACT OF 1975, As THE
PROGRAM IS VOLUNTARY.

3

a The Education for All Handicapped Children Act is not a

6 mandated program. A  s t a t e  m a y  e l e c t  o r  d e c l i n e  t o  p a r t i c i p a t e .

6  A c c e p t a n c e  o f  f e d e r a l  f u n d i n g  f o r  e d u c a t i o n  i s  a  s t a t e  option.

7 But  once the opt ion is  accepted, i ts  terms and condit ions must  be

8  m e t  b y  t h e  receipient. T h e  s t a t e ,  b y  a c c e p t i n g  t h e  f e d e r a l

9 m o n i e s , and agreed to abide by the terms and condit ions of  the

IO’  EHA. It  now seeks to impose the financial  burden of this decision

I I  o n  c o u n t i e s , who do not even receive the federal  monies which fund

12 t h i s  p r o g r a m .

13 S e c t i o n  6  o f  A r t i c l e  X I I I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n.
14 p r o v i d e s :

15 Whenever  the Legislature or  any state  agency mandates  a  new
program or higher level of service on any local govenment,  the

16 state  shal l  provide a  subvention of  funds to reimburse such
local  government for the costs of such program or increased

17 level of service . . . ,

18 I n  d e f i n i n g  r e i m b u r s a b l e  m a n d a t e s ,  S e c t i o n  9(b)  o f  A r t i c l e

I8 X I I I  B  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n  e x c l u d e s  “[ajppropriations

20 required for purposes of complying with mandates of the federal

21 government which, without discretion, require an expenditure” by

22 t h e  g o v e r n m e n t a l  e n t i t y .

23 I f  t h e  s t a t e  i s  t o  r e c e i v e  c e r t a i n  f e d e r a l  g r a n t s ,  t h e  E H A

24 r e q u i r e s  t h a t  t h e  s t a t e  p a r t i c i p a t e  i n  t h e  I E P  p r o g r a m .

25 N e v e r t h e l e s s , a financially induced choice is  not the same as a

36 s t a t u t o r y  r e q u i r e m e n t . In a  another  s tate  mandate case,  the

2 7  a p p e l l a t e  c o u r t  d e t e r m i n e d  t h a t  s t a t e  l e g i s l a t i o n  r e q u i r i n g  l o c a l

28 government employers to pay into the state  unemployment insurance
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employees was not a federal mandate

but  was rather  a  financially induced

b y  t h e  s t a t e . City of Sacramento

156  Cal.App.3d  182 ,  196 ;  203

other  grounds in County of  Los

(1987)  43  Cal.3d  46 ,  58 ; Cal.

IF THE EHA CONTAINS A FEDERAL MANDATE, THE MANDATE IS ON THE
STATE OR EDUCATIONAL AGENCIES, NOT ON COUNTIES.

If  a state decides to part icipate in the EHA program, nothing

ate to impose on county mental

the responsibility for providing mental health

ssessments, treatment or case management for handicapped students

ursuant  t o  t h e  f e d e r a l  I E P  s t a n d a r d s . The state  could impose the

e s p o n s i b i l i t i e s  o n  l o c a l  s c h o o l  d i s t r i c t s ,  a s  i t  d i d  b e f o r e  t h e

assage  o f  C h a p t e r  1 7 4 7 . A l t e r n a t i v e l y , the s tate  could provide

Federal law requires states which receive federal funding to

ave in place a program applying to the state as a whole. See 34

ode of Federal Regulations 5300.1 et seq. I t  i s  t h e  S t a t e  t h a t

as the responsibil i ty to design such a program. Federal

egulations generally do not  dictate which state or local  agency

24’bill b e responsible for program execution.

25 Usually, where federal EHA regulations h identify a

2G:‘articular  l o c a l  o r  s t a t e  e n t i t y  w i t h  I E P  r e s p o n s i b i l i l i t y ,  i t  i s

27 i I I I

28” I I I /
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1 the education agency which is  ident

2 C .F .R .  5300.600(a)  p r o v i d e s :

3

4 The State educational agency is r e s p o n s i b l e  f o r  i n s u r i n g  :

ified. For example, 34

5

6

7

8

8

10

1 1

(1) T h a t  t h e  r e q u i r e m e n t s  o f  t h i s  p a r t  a r e  c a r r i e d  o u t ;  a n d

(2) That each educational program for handicapped children
administered within the State,  including each program
administered by any other public agency:

(i) I S  u n d e r  t h e  g e n e r a l  s u p e r v i s i o n  o f  t h e  p e r s o n s
responsible for educational programs for handicapped children
in the State educational  agency,  and

(ii) Meets  educat ion s tandards  of  the  State  educat ional
agency (including the requirements of this part) .

1 2 When the s ta te  chose to  t ransfer  to  county mental  heal th

1 3  a g e n c i e s  a  portion,pf  t h e  r e s p o n s i b i l i t i e s  w h i c h  l o c a l  e d u c a t i o n

14 agencies previously assumed for handicapped children, i t  imposed a

15 mandate on counties for  which subvention is  required.

17 D. GOVERNMENT CODE SECTION 17513, INCLUDING IN THE DEFINITION OF
“FEDERAL MANDATE” COSTS RESULTING FROM THE ENACTMENT OF STATE

1 8 LAW, WHERE FAILURE TO ENACT THAT LAW RESULTS IN SUBSTANTIAL
MONETARY PENALTIES OR LOSS OF FUNDS, IS UNCONSTITUTIONAL IF

19 APPLIED TO THIS TEST CLAIM.

2 0 There is  no federal  EHA mandate unless the state accepts  the

21 f e d e r a l  f u n d s . A s  t h e  s t a t e  h a s  t h e  o p t i o n  t o  a c c e p t  o r  t o  r e j e c t

22 t h e  f u n d i n g , there is no federal mandate. Acceptance  by the  state

-23  o f  t h i s  o p t i o n a l  p r o g r a m  t h e r e f o r e  m a k e s  t h e  l e g i s l a t i o n  s u b j e c t

24 t o  t h i s  T e s t  C l a i m  a  s t a t e  m a n d a t e ,  n o t  a  f e d e r a l  m a n d a t e .

2 5 Chapter 1747 of the Statutes of 1984 and Chapter 1274 of the

26 S t a t u t e s  o f  1 9 8 5  m a n d a t e  a  n e w  o r  h i g h e r  l e v e l  o f  s e r v i c e  o n  l o c a l

27 government,  by requiring county mental  health agencies to provide

- 24 _ /c
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certain assessment,  case management,  and therapeutic services.

The increased costs  incurred by the County were not  “required for

purposes of complying with mandates of the federal  government

which, without discretion, require an expenditure.” Therefore,

the costs  are not  mandated by the federal  government,  as  defined

by Section 9 of Article XIII B of the California Constitution.

Government Code section 17515 defines “costs  mandated by the

federal government” excludable from reimbursable mandates as:

a n y  i n c r e a s e d  c o s t s  i n c u r r e d  b y  a  l o c a l  a g e n c y  .  .  .  i n  o r d e r
to  comply with the requirements of a federal statute or
r e g u l a t i o n .  .  . [ including] costs resulting from enactment of
a  s t a t e  l a w  o r  r e g u l a t i o n  w h e r e  f a i l u r e  t o  e n a c t  t h a t  l a w  or
regulation to meet specific federal program or service
requirements would result  in substantial  monetary penalt ies or
l o s s  o f  f u n d s  t o  p u b l i c  o r  p r i v a t e  p e r s o n s  i n  t h e  s t a t e .

This  s tatute is .  unconst i tut ional , as local governments are

enti t led to s tate  subvention of  mandated programs as defined by

t h e  C a l i f o r n i a  C o n s t i t u t i o n . T h e  c o n s t i t u t i o n a l  d e f i n i t i o n  o f

“federal mandate” for which subvention is not required is much

narrower than Government Code section 17513.

The court  of  appeals  has  held that  the use of  Revenue E

Taxation Code S 2206 (predecessor to Government Code sl7513)  to

state laws implementing federal laws which provide financial

incentives for compliance would conflict with the definition of a

/ / I / /

////I

I / / / /

/ / / / 1

I / / I /

/ / / / 1
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10

11 1

12

13

14
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16

17
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-20

21 :

22

23

24

25

26

27 .

2 8
RK

$1

,t to

f

Federal mandate contained in Article XIII B SS(b).‘* C i t y  o f

Sacramento  v .  S t a t e  o f  C a l i f o r n i a ,  I d .  a t  1 9 8 . c i t y  o f

Sacramento, involved extension of the state unemployment insurance

iystem  to local government employees,  which resulted in increased

:osts  t o  a l l  C a l i f o r n i a  e m p l o y e r s , including local government.

:ailure to adopt  the changes would have resul ted in

iecertification  of the state’s unemployment insurance program,

with a  c o n c o m i t a n t  l o s s  o f  t a x  c r e d i t  f o r  t h e  s t a t e ’ s  p r i v a t e

employers.

In determining that  the changes were not federally mandated,

:he c o u r t  s t a t e d :

. . . [ C a l i f o r n i a  C o n s t i t u t i o n  A r t i c l e  X I I I  59(b)]  ‘ d e f i n e s  a
federal  mandate as one leaving the state or local government
n o  d i s c r e t i o n  a s  t o  a l t e r n a t i v e s .
‘rederal  p r o g r a m  i s  o p t i o n a l ,

I f  p a r t i c i p a t i o n  i n  a
i t  f o l l o w s  t h a t  s t a t e  l e g i s l a t i o n

,requiring  l o c a l  p a r t i c i p a t i o n  i n v o l v e s  a  s t a t e  m a n d a t e  u n d e r
a r t i c l e  X I I I  B ,  s e c t i o n  6 . Revenue and Taxation Code section
2206 insofar as it  defines as nonreimbursable federal mandates
those federal programs which make state participation
o p t i o n a l , e v e n  i f  s u b s t a n t i a l  f i n a n c i a l  i n c e n t i v e s  i n d i c a t e
t h e  d e s i r a b i l i t y  o f  p a r t i c i p a t i o n ,  i s  i n v a l i d  u n d e r  a r t i c l e
X I I I  B ,  s e c t i o n  6  a n d  9 . I d .  a t  1 9 8 - 9 9 . ( I t a l i c s  i n
o r i g i n a l . )

-

I n  t h e  p r e s e n t  c a s e ,  a s  i n  C i t y  o f  S a c r a m e n t o ,  f a i l u r e  t o

l-Revenue  & Taxation Code S2206,  as amended in 1980, provided
i n  p a r t :

. . . “Costs mandated by the federal  government” includes
c o s t s  r e s u l t i n g  f r o m  e n a c t m e n t  o f  a  s t a t e  l a w  o r  r e g u l a t i o n
w h e r e  f a i l u r e  t o  e n a c t  s u c h  l a w  o r  r e g u l a t i o n  t o  m e e t  s p e c i f i c
federal program or service requirements would result in
s u b s t a n t i a l  m o n e t a r y  p e n a l t i e s  o r  l o s s  o f  f u n d s  t o  p u b l i c  o r
p r i v a t e  p e r s o n s  i n  t h e  s t a t e .  .  . [and]  does not  include costs
which are specifically reimbursed or funded b

K
t h e  f e d e r a l  o r

state government or programs or services whit may be
i m p l e m e n t e d  a t  t h e  o p t i o n  o f  t h e  s t a t e ,  l o c a l  a g e n c y ,  o r
s c h o o l  d i s t r i c t .

This language is substantially similar to Government Code section
17513.

- 26 - 2%
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1 enact legislation to implement the federal goals would involve a

2 loss of financial benefits. N e v e r t h e l e s s ,  i t  i s  a n  o p t i o n a l

3 program. The detailed requirements of the EHA are not generally

4
I I

required by federal law.

V.

8 THE LEGISLATION THAT IS THE SUBJECT TO THIS TEST CLAIM DOES
NOT MERELY AFFIRM FOR THE STATE THAT WHICH HAD BEEN DECLARED

9 EXISTING LAW BY ACTIONS OF THE COURTS.

10 A b s e n t  t h i s  l e g i s l a t i o n , no exist ing court  decisions impose on

11 counties the responsibil i ty of providing services which,

1 2  e s s e n t i a l l y , r e l a t e  t o  t h e  p r o v i s i o n  o f  e d u c a t i o n a l  s e r v i c e s .

1 3 Court decisions at  the federal  and state level heard before,

14 the enactment of Public Law 94-142 and Section 504 of the

15 Rehabilitation Act of 1973, which established the rights of

16 handicapped individuals, were decided under  due process  and equal

1 7  p r o t e c t i o n  t h e o r i e s .  M i l l s  v . Board of Education of the District

18 of Columbia (1972) 348 F.Supp.  866 held that ,the,  Board of

19 E d u c a t i o n ,  b y  f a i l i n g  t o  p r o v i d e  s p e c i a l  e d u c a t i o n  t o  c e r t a i n

20 disturbed children,  denied due process to the children and the

21 class  they represented. Pennsylvania Associat ion for Retarded

32 Children v. Commonwealth of Pennsylvania (1971) 334 F,Supp.  1257

33 involved the equal  access to educational  services for retarded

24 c h i l d r e n . Neither case involved the imposition on local mental

25 h e a l t h  a g e n c i e s  o f  r e s p o n s i b i l i t i e s  t o  p r o v i d e  s e r v i c e s  s u p p o r t i v e

26 to the educational requirements of handicapped children.

2 7
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1 CONCLUSION

2

3 Chapter 1747 of the Statutes of 1984, Chapter 1274 o f  t h e

4 S t a t u t e s  o f 1985, and their implementing regulations, impose a

5 mandate on the County to part icipate in the IEP process,

6  f u l f i l l i n g  h a n d i c a p p e d  c h i l d r e n ’ s  e n t i t l e m e n t  t o  m e n t a l  h e a l t h

7 services needed in order for them to benefit  from their

6 education. This is  a  state mandate, not a federal mandate or a

6 court mandate.

1 0 This is also a new program, different from the Short-Doyle

11 program governing community mental health services. As the

1 2  s t i p u l a t e d  f a c t s  a t t e s t , the County now has IEP-related

13  r e s p o n s i b i l i t i e s  wh,ich i t  c l e a r l y  d i d  n o t  h a v e  b e f o r e ,  s u c h  a s

14 f o r m a l l y  p a r t i c i p a t i n g  i n  I E P  m e e t i n g s ,  c o n d u c t i n g  I E P

15 assessments ,  funding non-County therapy services,  and providing

16 case management services to children placed out-of-home pursuant

17 to IEPs.

1 8 The assessment and treatment services required by this

16 legislation overlap somewhat with Short-Doyle services because

20 both this legislat ion and the Short-Doyle Act deal  with the

21 provision of mental health services. Y e t  t h e r e  t h e  s i m i l a r i t y

22 ends . T h e  I E P  l e g i s l a t i o n  c r e a t e s  f o r  c e r t a i n  i n d i v i d u a l  c h i l d r e n

23 an entit lement to free services,  enforceable through

24 administrative and judicial proceedings. The Short-Doyle Act is

25 the mental  health program designed to meet the mental  health needs

26 of the entire community,  giving broad discretion to counties to

27 determine the character and design of local mental health

28 services , Fulfillment of IEP requirements using Short-Doyle funds

2!?8  i
ii
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1 jeopardizes the Short-Doyle program, diverting resources from

2 priori ty populat ions and services.

3 The cost  of  the  legislat.on  has  been substant ia l . I n  d o l l a r

4 t e r m s , the net  cost  for  Santa Clara County has been $1,929,011.

5  This amount has been paid with County general  fund dollars,  and

5 the County is  ent i t led to  subvent ion. In human terms, the net

T  c o s t  i s  d i f f i c u l t  t o  c a l c u l a t e . Because the IEP program was not

S adequately  funded, it  robbed scarce mental health resources from a

9 needy populat ion. People need ng mental health services remain on

10 w a i t i n g  l i s t s , unable  to  get  services .

1 1 The effectbin  counties  other  than Santa Clara have been even

12 more dramatic, and serve  only to highlight the conflict  between

13 the IEP program and the Short-Doy e program. Subvention for  the

14 I E P  m a n d a t e  i s  e s s e n t i a l  f o r  t h e  c o n t i n u e d  v i a b i l i t y  o f  t h e  s t a t e

15 Short-Doyle community mental health system.

Respectfully submitted,

DONALD L. CLARK,
County  Counsel

19

20 January 27, 1989

21
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23

2 4

2 5

2 6

2 7

Attorneys for  County of
Santa Clara
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BEFORE THE COMHISSON  ON STATE XANDATES

STATE OF CALIFORNIA

In the Matter of the Test Claim 1
of

;
SANTA CLARA COUNTY

OAH NO. N-30939

PROOF OF SERVICE BY WAIL

I, Susan A. Chapman. declare that:

I am employed in the County of Santa Clara, California.

I  am over the age of eighteen year6 and not a party to the within

cause.  My business address is  Ninth Floor.  70 West  Hedding Street ,

S a n  J o s e ,  C a l i f o r n i a  95110-1771. On January 28. 1 9 8 9 ,  I  s e r v e d  t h e

within Opening Brief of Claimant County of Santa Clara by placing a

true copy thereof ehclosed  in a sealed envelope,  with postage
.

t h e r e o n  f u l l y  p r e p a i d ,  i n  t h e  U n i t e d  States  B a i l  a t  S a n  B r u n o ,

C a l i f o r n i a , addressed a6 fol lows:

KEITH A. LEVY, Administrative Law Judge
Office of the Administrative Hearings
5 0 1  J  S t r e e t ,  S u i t e  2 3 0
Sacramento, CA 95814

HARLAN E. VAN WYE. Deputy Attorney General
Office of the Attorney General
350  HcAllistet  s t r e e t ,  S u i t e  6 0 0 0
San Francisco, CA 94102-3600

I  d e c l a r e  u n d e r  p e n a l t y  o f  p e r j u r y  u n d e r  t h e  lawi o f  t h e  State

o f  C a l i f o r n i a  t h a t  t h e  f o r e g o i n g  i s  t r u e  a n d  c o r r e c t .

E x e c u t e d  o n  J a n u a r y  28, 1 9 8 9 ,  a t  S a n  J o s e ,  C a l i f o r n i a .
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

. .

In the. Matter of the
.!

TEST CLAIM OF COUNTY OF SANTA CLARA )
HANDICAPPED AND DISABLED STUDENTS

OAH No.. N-30939
>

OPENING BRIEF ON BEHALF OF THE STATE OF CALIFORNIA

INTRODUdTION

This Test Claim presents the Commission on State Mandates

with a fundamental question: may a local public agency bootstrap

a legislative reordering of its service priorities, which insures

effective compliance with federal constitutional mandates, into

an open-ended claim upon the State Treasury where the reordering

in question.requires  neither the establishment of a new program

nor any increased expenditures on behalf of the local agency?

The answer to this question is self-evident, and this Test Claim
4 /I

should be unequivocally rejected.

On December 1, 1988, the parties to this matter:

Petitioner County' of Santa Clara (llCountyft)  and Respondent

the State of California (hereinafter tfState1t) - filed a JOINT

STATEMENT OF FACTS AND POSITIONS ("Joint $tatement")  which sets

forth at length the substantive law and procedural framework
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surrounding this Test Claim. Whi le  a  recapi tu lat ion  o f  that

document is not warranted, this  br ie f  i s  presented as  a  comple-

mentary document to the Joint Statement and fully incorporates

the material presented therein.

The County alleges that, taken together, Chapter 1’747  of

the Statutes of 1984 and Chapter 1274 of the Statutes of 1985

(a long  with  their  implement ing  regulat ions)  impose  a  llmandatelf  on  ’

the County, as that term is used in Section 6 of Article XIII B

of  the  Cal i forn ia  Const i tut ion , re lated  to  the  provis ion  o f

mental health services pursuant to Individual Education Plans

( “IEP  ” > . The  State  denies  th is  a l legat ion .

The issues before the Commission do not arise in a

vacuum. Each year the State is confronted with the problem of

responding to unlimited demands upon its fiscally limited re-

sources . Through the annual budget process a vigorous com-

petition takes place among and between the various communities of

interest  in  the  execut ive  departments  and leg is lat ive  hal ls  o f

state government. Each year  the  po l i t i ca l  process  i s  ca l led  upon

to  balance  the  needs  for  addit ional  Highway Patro l  pos i t ions  on  ‘:

the  long lonely  stretches  o f  roads  across  South-eastern deserts

with additional funding for state park improvements in the red-

wood forests  o f  our  North Paci f ic  coast , How’ much of our limited

resources  should  be  spent  to  a id  ind,igent  fami l ies  in  the  Los

Angeles basin? And how do you balance that against funding which

allows CALTRANS to keep interstate 80 open across the Donner Pass

throughout the Winter.

I.
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In a very real sense the budget process is light-years

beyond an apples versus oranges comparison; it is a process

dependent not upon intellect and abstract logic but rather upon

the collective political judgment and wisdom of the Governor and

those men and women of the Legislature to whom the people have

chosen to delegate their sovereign power. Any intrusion on that

decision by administrative or judicial action can only be done

with the greatest circumspection, under the most clear and cer-

tain Constitutional authority, and under  a  set  o f  factual  c i r -

cumstances wherein there is no doubt whatsoever that the State

has imposed upon a local public agency a requirement that it pro-

vide a new program or “higher  leve l  o f  service”  in  an  ex is t ing

program. (County of Los Angeles v. State.of  California (1987)  43

Cal.3d  46, 56.) Where, as here, the State-generated compulsion

to  do  more  is  nonexistentthe  Test  Claim must  per force  fa i l .

In  th is  br ie f , the State shall demonstrate that

Government Code sections 7570 et seq. as enacted and amended by

Chapter 1747 of the Statutes of 1984  and Chapter 1274  of the

Statutes of 1985  do not mandate counties to implement either ai,

new program or higher level of servic’e  in an existing program

within the meaning of Government Code section 17514 and Section 6

o f  Art i c le  XII I  B o f  the  Cal i forn ia  Const i tut ion .

SUMMARY OF THE STATE’S POSITION

While recognizing that the County’s delivery of

IEP-related mental health services has increased in the last

several years, the  State  contends  that  a  “state  mandate” h a s

not  ar isen out  o f  th is  s i tuat ion  for  several  reasons :
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I . Costs claimed by the County are costs mandated by the
federal government.

A. Section 504 of the Rehabilitation Act of 1973, as

amended by the Rehabilitation Act Amendments of 1974
1.

(P.  L. 93-516, 29 U.S.C.  794) requires that

“handicapped individualsI shal l  not  be  subjected  to

discrimination under, exc luded  f rom part i c ipat ion  in ,

or  denied  the  benef i ts  o f “any program or  act iv i ty

rece iv ing  Federal  f inanc ia l  ass is tance” .

B. Government Code section 17513 provides, in pertinent

p a r t ,  t h a t :  Il... ‘Costs mandated by the federal

government 1 includes costs resulting from enactment of

a  state  law or  regulat ion where  fa i lure  to  enact  that

law or  regulat ion to  meet  spec i f i c  federal  program or

service requirements would result in substantial mone-

tary  penalt ies  or  loss  o f  funds  to  publ ic  or  pr ivate

persons  in  the  state  .  ..!I

I I . Chapters 1747 and 1274 and their implementing regulations
affirmed for the State that which had been declared
exist ing  law by  act ions  o f  the  courts , ‘1

Handicapped individuals have a right to certain spe:’

cial  serv ices  under  the  equal  protect ion  provis ions  o f

the Constitution of the United States.

III * Costs claimed by the County are not costs’ mandated by the-
State ,  but  costs  incurred  by  contractual  ob l igat ion .

Any increased costs incurred by the county as a result

of the enactment of Chapters 1747 and 1274, and their

implementing regulations, are pursuant to a contrac-

tual agreement, and not costs mandated by the state.
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IV.

V.

? ? ? ? ?

Chapters 1747 and 1274 do not impose a “new  program”,

Chapters 1747 and 1274 do not constitute a new

program, but, instead, are  a  rede l ineat ion  o f  the

respons ib i l i t ies  o f  carry ing  out  an  ex is t ing  loca l

program, a program that was implemented by statute at

the local level in 1980.

These statutes and regulations do not impose a-
“higher  l e v e l  o f  s e r v i c e ” .

State reimbursement is already provided to Santa
Clara County for these services.

ARGUMENT

I

Costs claimed by the County are costs mandated by the
federal government

The program delineated in Government Code sections

7570 et seq. as enacted and amended by Chapter 1747 of the

Statutes of 1984 and Chapter 1274 of the Statutes of 1985 and the

implementing regulations is a program mandated by the federal

government in order to comply with requirements of the United : ,

States Constitution, federal statutes and regulations.

A reading of Government Code section 7570 clearly evi-

dences the intent of the Legislature to address issues regarding

California’s compliance with Public Law No. 94-142,  as amended

(20 U.S.C.  $5  1400  et  seq . )  by  further  de l ineat ing  the ,  state’s

and loca l  agenc ies ’ responsibilities under Public Law No.

94-142,  which was first implemented in California in 1977..
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Sect ion  1 of  Chapterid  of  the  Statutes  o f  1984 p r o -

vides :

“The  Legis lature  hereby  f inds  a.nd  dec lares  that  a

number of state and federal programs make funds available

for  the  provis ion  o f  educat ion  and re lated  serv ices  to

children with handicaps who are of school age. The

Legis lature  further  f inds  and dec lares  that  Cal i fornia

has not maximized, or  suf f i c ient ly  coordinated  ex ist ing

state programs, in providing supportive services which

are  necessary  to  ass ist  a  handicapped chi ld  to  benef i t

from special  educat ion .  .  .  .I’

Irrespective of whether reimbursement is constitu-

t ional ly  required  for  certa in  state -mandated  programs,  reimburse-

ment  is  not  required  in  this  case , because  the  leg is lat ion  in

question is a direct response to Public Law No. 94-142,  a

de facto federally mandated program which itself implements

Sect ion  504  o f  the  Rehabi l i tat ion  Act  o f  1973  (29 U.S.C.  !$  794)

and the Equal Protection Clause of the Fourteenth Amendment of

United States Constitution,

Consistent with the analysis by the United States

Supreme Court in Smith v. Robinson (1984)  468 US 992, it must be

concluded as a matter of law that handicapped children have a

const i tut ional  c la im to  a  f ree  appropr iate  publ ic  educat ion ,  and

that when the United States Congress enacted Public Law No.

94-142 i t  recognized  that  a  ser ies  o f  Itlandmark  court  cases”  had
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evolved for the handicapped the right to equal education oppor-

tun i ty . In Smith the Court stated that Public Law No. 94-142

If . . . is a comprehensive scheme designed by Congress as the most

e f fect ive  way to  protect  the  r ight  o f  a  handicapped chi ld  to  a

free appropriate public education. We concluded above that in

enacting the EHA, Congress was aware of, and intended to accom-

modate, the claims of handicapped children that the Equal

Protection Clause required that they be ensured access to public

educat ion , ” Smith v. Robinson supra at 1016,

The Supreme Court also concluded that Section 504 of the

Rehabilitation Act of 1973  and Public Law No. 94-142  as applied

to  the  r ights  o f  handicapped chi ldren to  publ i c ’ educat ion  are

“str ikingly  s imi lar” . In Smith the court stated that, “Because

both statutes are built around fundamental notions of equal

access  to  state  programs and fac i l i t ies ,  their  substant ive

requirements, as  appl ied  to  the  r ight  o f  a  handicapped chi ld  to  a

public education, have been interpreted to be strikingly

similar .  I1 Smith v. Robinson, supra at 1017.

Thus, i t  is  clear  that  the  matters  provided for  in

Chapter 1747 of the Statut,es  of ‘1984  and Chapter 1274 of the

Statutes of 1985 and the implementing regulations are in essence

required by the federal government in order to comply with the

United States Constitution, federal  s tatutes  and regulat ions .

The  leg is lat ion  on  i ts  face  c lear ly  indicates  that  i t  i s

federa l ly  dr iven  and is not a new state mandated program or

higher level of service of an existing program within the meaning

of  Sect ion  6 o f  Art i c le  XII I  B o f  the  Cal i forn ia  Const i tut ion .
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Accordingly, pursuant to Government Code section 17556(b)

the costs involved in this claim are not mandated by the state

because the costs claimed were incurred by the County in

complying with federal legislation that Congress has deemed an

appropr iate  federal  response  to  const i tut ional  equal  protect ion

mandates. (See Smith v. Robinson supra.)

Government Code section 17513 provides, in pertinent

part, that: I’. . . ‘Costs mandated by the federal government 1

inc ludes  costs  result ing  from enac,tment of  a  state  law or  regula-
/

t ion  where  fa i lure  to  enact  that  law or  regulat ion to  meet  spec i -

f i c  federal  program or  service  requirements  would  result  in

substant ia l  monetary  penalt ies  or  loss  o f  funds  to  publ ic  or  pr i -

vate  persons  in  the  state  .  .  .I1

Clearly, the Section 504 and implementing regulations

and Public Law 94-142 are such a strong coercive force toward

education of handicapped children that the State’s program deli-

neation  in Chapters 1747 and 1274 is a de facto federal mandate.

The State has no practical alternative but to comply with the

requirements of Public Law No. 94-142. I f  the  State  does  not

comply with Public Law No. 94-142  the State  would lose  i ts

federal education funding, an amount in excess of one hundred

mil l ion  dol lars ,  a “substant ia l  monetary  10s~~’  and,  therefore ,

come within  the  def ini t ion o f accosts  mandated by the federal

government It set forth in Government Code section 17513.

I I

Chapters 1747 and 1274 and their implementing regulations
affirmed for the State that which had been declared
exist ing  law by  act ion  o f  the  courts .
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The implementation of Chapters 1747 and 1274 merely

affirm for the state that which has been declared existing law by

act ion o f  the  courts . There are numerous federal cases which

were heard before the enactment of Public Law 94-142 and Section

504 of the Rehabilitation Act of 1973 that indicate that handi-

capped individuals have a right to certain special services under

the equal protection provisions of the Constitution of the United

States (see, for example, Pennsylvania Assn. for Retarded

Children v, Commonwealth, (1971)  334 F.Supp.  1257 and Mills v,

Board  o f  Educat ion  o f  Distr ic t  o f  Columbia ,  (1972)  348  F.Supp.-

8661.

Accordingly, pursuant to Government Code section 17556Cb

the costs involved in this claim are not mandated by the state

because the costs claimed were incurred by the County in

complying with legislation that had been declared existing law by

act ion o f  the  courts . (See Smith v. Robinson supra. J- -

1 1 1

Costs claimed by the County are not costs
mandated by the State, but costs incurred
by  contractua l  ob l igat ion .

Any increased costs incurred by the County as a result

of the enactment of Chapters 1747 and 1274, and their imple-

menting regulations, are pursuant to a contractual agreement, and

not costs mandated by the state.

As a general rule, community mental health services are

provided pursuant to ‘an annual Short-Doyle plan. Welfare and

Institutions Code section 5707 provides that a county’s annual
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Short-Doyle plan is a contract between the county and the state.

Services provided in accordance with an annual Short-Doyle plan

are reimbursed at actual cost.

In 1983, the statutes were amended (W &  I Code $ 5705.2)

to allow the Director of Mental Health to negotiate net amount

contracts between counties and the State Department of Mental

Health in lieu of the annual Short-Doyle plan and budget (Chapter

1207  of  the  Statutes  o f  1983). The negotiated net amount

contracts  are  not  audited  to  cost  and the  count ies  are  able  to

utilize any savings that occur pursuant to the negotiated net

amount contract. Provisions of a negotiated net amount contract

must include, among other things, assurance of an adequate

quality and quantity of services and an assumption of the finan-

c ia l  r i sk  by  the  County  in’“providing  a l l  mental  heal th  serv ices

to the population described and enumerated in the approved

contract within the negotiated net amount.

For the fiscal year 1986-87, Santa Clara County entered

into a negotiated net amount contract with the State to render

mental health services in Santa Clara County. (Hearing Exhibit

4) I n  t h a t  c o n t r a c t , the language clearly states that the County

has  agreed to  provide  services  in  accordance  with  the  fo l lowing

princ iple : 11(1>  a  cont inuum of  mental  heal th  serv ices  which  are

r e q u i r e d  b y  s t a t u t e  .  ,  .  .I1

Therefore, the provision of needed services pursuant to

Chapters  1747  and 1274  is  within the  scope o f  the  contract ,

Thus, any costs  for  mental  heal th  serv ices  to  minors ,  which  is  a
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population that must be provided for (W & 1 Code 5 5651. I), that

are not reimbursed from the negotiated net amount, are a finan-

cial risk the County assumed when it became a party to a nego-

tiated net amount contract.

I V

Chapters 1747 and 1274 do not impose a ‘Inew  program”

Chapter 1747 of the Statutes of 1984; Chapter 1274 of

the Statutes of 1985; and Division 9 of Title 2 of the California

Code of Regulations do not implement a new program or higher

level of service within the meaning of Government Code section

17513 and Section 6 of Article XIII B of the California

Constitution.

It is clear from the language of Section 6 of Article.

XIII  B  o f  the  Cal i forn ia  Const i tut ion  that  loca l  ent i t ies  are  not

entitled to reimbursement for all increased costs mandated by

state law, but only those costs resulting from a new program or

an increased level of services imposed upon them by the state

(Lucia Mar Unified School District v. Honig (1988) 44  Cal.3d

830). A shift in responsibility of an existing program from one

local  ent i ty  to  another  loca l  ‘ ent i ty  does  not  necessar i ly  const i -

tute a new program or a higher level of service within the con-

text  o f  the  Const i tut ion .

Chapters 1747 and 1274 do not constitute a new program,

but, instead, are  a  redel ineat ion  o f  the  responsib i l i t ies  o f

carry ing  out.an  ex is t ing  loca l  program, a program that was imple-

mented by statute at the local level in 1980. (See 55 56000  et

iedseq. Education Code. > While Chapters 1747 and 1274 specif
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certain responsibilities of community mental health programs in

providing services to handicapped students, these services were

already  be ing  prov ided  at  the  loca l  l eve l . Community mental

health programs were already providing assessments and mental

health treatment for many handicapped children in carrying out

their  responsib i l i t ies  under  the  Sho ’ r t -Doyle  Act  (W &  I  Code

§§ 5600 et seq. 1; (Such chi ldren are  part  o f  a  pr ior i ty  popula-

tion under W &  I Code ~3  5651.1.) In fact, the Santa Clara County

c la im notes  that  fu l ly  215  out  o f  336 chi ldren  rece iv ing  treat -

ment were ,known  to the mental health system prior to fiscal year

1986-87.

In recognizing that local mental health programs now

have  the  responsib i l i ty  for  prov id ing  those  mental  heal th  ser -

v ices  to  spec ia l  educat ion chi ldren which were  previously  paid

for  by  the  schools , Section 16 of Chapter 1274 required the

transfer  o f  funds, reported by local education agencies as having

been previously spent by them for mental health services from the

State Department of Education to the Department of Mental Health.

I t  i s  se l f -ev ident  that  Sect ion  16 was intended to  amel iorate  the

shi f t ing  between local  agencies  o f  f inancia l  responsib i l i ty  for

provid ing  publ ic  mental  heal th  serv ices  in  v iew o f  the  restr ic -

t ion  on  the  taxing  and spending  power  o f  the  loca l  ent i t ies .

This does not, however, create an ongoing claim for continued

supplemental funding removed from the normal State budgetary pro-

cesses.

In the present case, the  issue  o f  whether  the  legis la-

tion in question involves a new program never even arises. I t  i s

c lear  that , at  the  t ime the  leg is lat ion  in  quest ion  was,enacted,
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loca l  ent i t ies  were  responsib le  for  provid ing  educat ional ly

related services  for  students  in  their  d istr icts . The  leg is la -

t ion  mere ly  conso l idated  the  responsib i l i ty  for  provid ing

IEP-related mental health services within the local mental health

agencies which had already been deeply involved in the provision

of  such services .

V

These statutes and regulations do not impose a
“higher  leve l  o f  serv ice”

A. Local Mental Health Agencies Control the Delivery of

IEP-re lated  serv ices .

The  Auditor  General  i ssued a ’ report ,  in  Apr i l  1987, that

found that the number of special education students referred for

non-educational services had increased since March 1,  1986

(Report No. P-640 ,  page  17). A significant growth was recognized

in  the  funding  leve l  in  the  1987-88  budget .

The State contends that any increase in the number of

children being assessed as needing mental health treatment is due

to  the  shi f t  in  responsib i l i t ies  among county  agenc ies ,  not

because of a mandate for a higher level of service.

Spec i f i ca l ly , County argues that flexibility has been

lost with regard to this program, since mental health services

must be provided regardless of the severity of the mental con-

di t ion  and regardless  o f  funding  l imitat ions .

However, Government Code section 75’72 states that:

“Whenever a service is to be considered for inclusion

in  a  ch i ld ’ s  indiv idual ized  educat ion  program (IEP),
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the  loca l  educat ion  agency  shal l  inv i te  the  respons-

ible public agency representative to meet with the IEP

team to determine the need for the service.”

I t  i s  c lear  f rom these  provis ions  that  count ies  do  main-

tain  some f lexib i l i ty  as  to  who is  served and what  services  are

rece ived . The local mental health representative will provide

input to the IEP team as to the need for mental health treatment

services .

The County claims that under Chapters 1747 and 1274, and

implementing regulations, it may be required to pay for mental

health services rendered by private therapists who are not county

contract  providers . Government Code section 7576  allows a county:

If . . . to provide psychotherapy or other mental health

services , when required  in  a  chi ld ’ s  IEP’either  d irect ly

or  by  contract ing  with  another  publ i c  agency ,  qual i f ied

indiv idual  or  a  s tate  cert i f ied  nonpubl ic ,  nonsectar ian

school or agency. II

Therefore, the County continues to maintain a prerogative

as to how’ a required service will be provided and in no way is

required  to  pay  for  serv ices unless  there  i s  a  contractual  ob l i -

gat ion  to  do  so .

B. The Legislation in Question Does Not Mandate an

Increase in Local Mental Health Services.

There is no dispute between and among the parties to

this  matter  that  the  leg is lat ion  in  quest ion  requires  the  County
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to provide certain mental health services that were formerly the

responsibi l i ty  o f  local  school  d istr icts . (See ,  e .g . ,  Jo int

Statement, pp. 52 et seq. > It is equally beyond cavil, however,

that nothing in this legislation or its accompanying regulations

requires an increased level of mental health services on the part

of the County.

The Joint Statement summarizes the California delivery

system for  mental  health  services  at  pp .  34  and fo l lowing . Each

County has great discretion in formulating its own t’Short-Doyletl

plan to meet local needs to the extent that funds are available.

In addition to the Short-Doyle monies provided by the State (and

the individual County’s required match), each County may provide

supplementary monies from its general fund for local mental

health  services  - - as Santa Clara County has historically chosen

to do. Each County has very broad discretion in directing its

mental health resources as the essence of the Short-Doyle Act is

loca l  administrat ion  and loca l  contro l  (W & I  Code  $ 5600).

The Short-Doyle Act provides little absolute guidance to

count ies  in  formulat ing  the ir  loca l  p lans . While Welfare and

Inst i tut ions  Code  sect ion  5651 establ ishes  the  e lements  o f  the

local plan only Welfare and Institutions Code section 5651.  1

ident i f ies  f ive  categor ies  o f  “pr ior i ty  populat ions”  (one  o f

which is “mentally disturbed children and adolescents” such as

are  addressed  by  the  leg is lat ion  at  i ssue  in  th is  Test  Cla im)

which must be at least considered and addressed in the local

plan. Even here, however, how they are considered and the extent
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to  which they  are  provided for  is  a  matter  for  local  deter -

mination, Only Welfare and Institutions Code section 5651.3 man-

dates  that  within  the  categor ies  o f  service  which the  county

chooses  to  provide , “acute  and involuntary patients” shall have

“first pr ior i ty”  for  services .

Upon th is  h ighly  f lex ib le  scheme - -  and in  d irect

response to federal mandate - -  the  Legis lature  has  chosen to

impose a single category of persons who have a special or super-

pr ior i ty  to  loca l  mental  heal th  serv ices  - -  handicapped chi ldren

with such services written into their Individual Education Plans

pursuant to the Education of the Handicapped Act (20 U.S.C.

I§ 1400, et seq.). Such children were already one of the five

ident i f ied  pr ior i ty  populat ions  under  Wel fare  and Inst i tut ions

Code section 5651.1 and the legislation in question simply iden-

t i f ies  them as  having  head-o f - the- l ine  pr iv i leges ,  and inc iden-

tally tells the county mental health departments to provide

appropriate and necessary case management services, Nothing in

the  leg is lat ion  requires  or  impl ies  that  the  count ies  o f

Cal i f orn ia , including but not limited to Santa Clara County, must

increase  the ir  leve l  o f  mental  heal th  serv ices ,  nor  need  they,

spend one single penny more on local mental health services as a

resul t  o f  th is  leg is lat ion . Accordingly, there  are  no  new or

increased mandated costs as that term is used in Section 6 of

Art i c l e  XII I  B  o f  .the Const i tut ion . Lucia Mar Unified School

D i s t r i c t  v. Honig (1988)  44 Cal.jd  830, 835; County of LOS- -

Angeles v. State of California (1987)  43 Cal.jd  46, 56.
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The Supreme Court’s analysis of the purpose behind

Art ic le  XIII  B ,  Sect ion  6 ,  in  Luc ia  Mar ,  supra ,  44  Cal .  3d  at

pp. 835.6  and County  o f  Los  Angeles ,  supra ,  43 Cal ,  3d  at  pp.  56-7-

is instruct ive . The Court held, in essence, that the State could

not enact legislation which established or increased a program

and resulted  in  a  transfer  o f  increased f iscal  responsibi l i ty

for such programs to a local agency without incurring an obliga-

tion to fund such local agency for its increased mandated costs.

Set against this standard the instant Test Claim must fail. For

the legislation at issue creates no new program, nor does it

increase the amount or type of mental health services which Santa

Clara  County  i s  required  to  provide  to  i ts  c i t izens ,  nor  does  i t

mandate any increased costs to the County Mental Health budget.

Really, at heart, the  leg is lat ion  only  prov ides  a  cer-

tain amount of guidance to the counties regarding who has abso-

lute  f i rst  ca l l  on  their  Short -Doyle  system. To this extent a

small amount of flexibility is lost by the local mental health

bureaucracy in administering its Short-Doyle priorities, but no

increase  in  costs  to  the  County  ar ises  out  o f  the  leg is lat ion  and

it ca,nnot reasonably be questioned that the State may undertake

to  g ive  such  d irec t ion . (See, e.g., Los Angeles County v. Orange

C o u n t y  (1983)  9’7  C a l .  329, 331. “ [Count ies  are1  loca l  sub-

div is ions  o f  the  state , created by the Legislature for governmen-

tal purposes . . . .‘I; Count ies  o f  Los  Ange les  v .  R i ley  (1936)  6

Cal.2d  625, 627, “Counties are vested by the state with a variety

of powers,, which the state itself may assume or reassume and

direct ly  exerc ise .  “1

571



V I

State reimbursement’ is already provided to Santa
Clara County for these services

The Short-Doyle Act specifically requires that mental

heal th  serv ices  be  prov ided  to  ch i ldren , Moreover, this  act  a lso

includes maintenance of effort requirements with regard to

chi ldren ’s  services . Spec i f i ca l ly , Welfare and Institutions Code

sect ion  5704.5  provides  that  count ies  cannot  decrease  their  pro -

portion of mental health expenditures for children unless they

can demonstrate that the need for such services has decreased.

Further, Welfare and Institutions Code section 5704.6 requires

that , with certain  except ions , counties must spend 5fJ percent of

each  noncategor ica l  augmentat ion  for  ch i ldren ’s  serv ices  unt i l

such services represent 25 percent of the County’s total mental

health program.

The administration and the Legislature have recognized

maintenance of effort requirements in appropriating funds to

implement Chapters 1747 and .1274. Moreover, the Conference of

Local Mental Health Directors, which is  comprised of  the  directors

of all  of the county mental health programs, has also recognized

a maintenance  o f  e f fort  in  i ts  est imates  o f  program costs . A s

previously noted the Santa Clara County claim notes that fully

215 out of 336 children receiving treatment were known to the

mental health system prior to fiscal year 1986-87.

Current ly  in  the  State  o f  Cal i fornia  in  excess  o f  one

bi l l i on  do l lars  i s  expended annual ly  to  prov ide  publ i c  mental

heal th  serv ices  to  the  c i t izenry  o f  the  State , For  f i sca l  year
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1985-86,  the County received state mental health resources in

excess  o f  thirty  one  mi l l ion  dol lars  and in  excess  o f  thirty  two

million for fiscal year 1986-87,  which monies were supplemented

by mi l l ions  o f  local  do l lars . The total amount claimed by the

County in this matter represents less than six percent of the

State mental health resources received by the County for the

f isca l  years  in  quest ion  - - well within the range for any read-

justment of priorities which may have been required to respond to

th is  leg is lat ion .

573



CONCLUSION

For the reasons stated and for such other reasons as may

be proper the Commission should determine that the legislation

in question does not mandate the County to implement a new

program or maintain a higher level of service in an existing

program within the meaning of Government Code section 1'7514 and

Section 6 of Article XIII B of the California Constitution.

DATED: January 27, 1989

Respectfully submitted,

JOHN K. VAN DE KAMP, Attorney General
of the State of California

CHARLTON G. HOLLAND, III
Assistant Attorney General

STEPHANIE WALD
Supervising Deputy Attorney General

HARLAN E. VAN WYE
Deputy Attorney General

Attorneys for the State of California
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I . I N T R O D U C T I O N

I I . STATEMENT OF POSITION

I I I . ARGUMENT

A.

B.

B.

C.

D.

E.

F.

G;

Chapters 1747 and 1274
implementing regulations impose ‘Ia  new
program or  increased  leve l  o f  serv ice  o f
an existing program”  on the County.

The  shi f t  o f  IEP-re lated  responsib i l i t ies
from loca l  educat ional  agenc ies  to  loca l
mental health agencies represented a “new
program I’ for local mental health agencies
for  which state  subvent ion is  required.

Services required by Chapters 1747 and 1274
are not services which the County was
mandated to provide through the Short-Doyle
Act and therefore constitute a “new program
or  increased  leve l  o f  serv ice  o f  an  ex is t ing
program.

The legislature did not intend that the
services mandated by Chapters 1747 and 1274
would be part  of , and funded through, the
Short-Doyle program.

The costs claimed by the County are not
costs  incurred  by  contractual  ob l igat ion ,
but are costs mandated by the State.

Even if the services mandated by Chapters
1747 and 1274 are part of the Short-Doyle
program, the County has not received. full
reimbursement for the costs of complying with
this mandate;

The costs claimed by the County are not
costs mandated by the federal government.

Chapters 1747 adn 1274 and their
implementing regulations do not affirm for
the state that which had been declared
exist ing  law by  act ion  o f  the  courts .

IV. CONCLUSION
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I . I N T R O D U C T I O N

This is the Reply Brief of the County of Santa Clara submitted

in support of its Test Claim filed with the Commission’on State

Mandates, asserting that Chapter 1747 of the Statutes of 1984 and

Chapter 1274 of .the  Statutes of 1985, and their implementing

regulations, mandate a new program or increased level of existing

service  on  count ies .

I I . STATEMENT OF POSITION

Chapter 1747 of the Statutes of 1984 and Chapter 1274 of the

Statutes of 1985, and their implementing regulations mandate

counties to provide IEP-related mental health services for

handicapped children. The State has delegated its

responsib i l i t ies  for  provid ing  support ive  mental  heal th  serv ices

to handicapped children, responsib i l i t ies  i t  vo luntar i ly  assumed

as  a  condit ion  o f  accept ing  federal  educat ion  funding ,  to

count ies . It did so without providing adequate funding to pay for

these new services. This is a s.tate  mandate for which state

funding is required.

The State  attempts  to  dodge  i ts  responsib i l i t ies  by  assert ing

that  this  i s  not  a  “new” program because other local entities

(educational agencies) were previously required to perform these

services in previous years. Clearly, this is a new program

insofar as counties are concerned. The State then attempts to

iodge  i ts  responsib i l i t ies  by  assert ing  that  the  program is  not

“newVt  because the County was providing some mental health services

before , as if the State had unlimited authority to mandate

counties to provide for any and all mental health entitlement

programs, regardless  o f  cost . The facts  c lear ly  show that  this
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legis lat ion  requires  the  County  to  do  th ings  i t  never  d id  be fore .

It mandates the County to provide new services.

The program is also new because it is an entitlement program,

unlike any of the other mental health programs operated by the

County. I t  i s  not  a  Short -Doyle  pr.ogram. Having  to  prov ide

mental health services on an entitlement basis is a revolutionary

respons ib i l i ty  for  the  County . The State asserts that funding has

been provided through the Short-Doyle program. It  has  not . The

State  Short -Doyle  a l locat ion  funds  responsib i l i t ies  o f  the  County

which pre-existed this mandate. Short-Doyle funds the community

mental health program. It  i s  c lear  that  the  leg is lature  d id  not

intend that  these  monies  be  robbed to  pay  for  the  cost  o f

provid ing IEP-required mental health services. I t  i s  a l s o  c l e a r

from federal law that the federal educational grants are intended

to augment, not supplant, existing resources for handicapped

children. The legislation does not merely implement federal law

>r  court decisions which impose a mandate on counties. Public Law

34-142 (the Education for All Handicapped Children Act, or EHA),

ioes  not  impose  responsib i l i t ies  on  count ies  to  provide  for  mental

wealth  serv ices  required  in  order  for  a  handicapped chi ld  to

jenefit  f rom spec ia l  educat ion , nor does Section 504 (29 U.S.C.

;ection  794)) nor does the Equal Protection clause of the

Tourteenth  Amendment to the United States Constitution, by statute

)r caselaw.

Clearly, this  legis lat ion imposes  a  state  mandate ,  for  which

adequate funding has not been received. The County is

:onstitutionally  entitled to reimbursement.
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I I I . ARGUMENT

A. Chapters 1747 and 1274 and their implementing
regulations impose “a new program or increased
level of service of an existing program” on the
County.

The claim of the County of Santa Clara is based on the

requirement  conta ined  in  sect ion  6  o f  Art i c le  XIII  B  o f  the

Zalifornia  Const i tut ion . Article XIII B was enacted by initiative

)assed  by the people in a special statewide election held November

L 1979. In Section 3 of Chapter 1205 of the Statutes of 1980,

:he leg is lature  descr ibed  the  intent  o f  Art ic le  XIII  B as  fo l lows :

[ I t ]  i s  intended to  provide  certa in  l imitat ions  and contro ls
on government spending at all levels of government in the
state , but  these  restr i c t ions  are  intended  to  be  appl ied  in  a
reasonable  and pract ica l  way so  as  to  permit  f lex ib i l i ty  in
meeting the constantly changing conditions and needs of the
people for government services.

Section 1 of Article XIII B generally limits the annual

appropriations  of each local government to the appropriations

Limit  o f  such ent i ty  for  the  pr ior  year ,  ad justed  for  changes

the  cost  o f  l iv ing  and  populat ion . Because this section

substantially limited local governments spending authority,

i  n

Article  XIII B also created a source of funding for new programs,

ar increased levels  o f  serv ice  o f  ex ist ing  programs,  which are

nandated  by  the  state . Art i c le  6  o f  Sect ion  XIII  B  prov ides :

Whenever the Legislature or any state agency mandates a
new program or higher level of service on an local government,
the state shall provide a subvention of funds to reimburse
such local government for the. costs of such program or
increased leve l  o f  serv ice , except that the Legislature may,
but need not, provide such subvention of funds for the
following mandates:
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(a) Legislative mandates requested by the local agency
affected;

(b) Legislation defining a new crime or changing an
exist ing  def in i t ion  o f  a  cr ime,  or

(c) Legislative mandates enacted prior to January 1,
1975 ,  or  execut ive  orders  or  regulat ions  in i t ia l ly
implementing legislation enacted prior to January 1, 1975.

Proponents of the ballot measure explained to the voters that

sect ion  6  o f  Art i c le  XII I  B  “will  not  a l low the  state  government

to force programs on local governments without the state paying

for them . . . .” Ballot Pamphlet, Proposed Amendment to

California Constitution with Arguments to Voters, Special

Statewide Election (November 6, 1979), page 18. ( I ta l ics  added.

This  const i tut ional  prov is ion  granted  re l ie f  to  loca l

governments whose powers to raise property taxes had been

curtailed by Article XIII A, passed the previous year, and whose

abi l i ty  to  increase  spending was  a lso  severely  restr icted ,  but  who

were  st i l l  subject  to  increased costs  through the  imposit ion o f

state-mandated local programs. The state was now constitutional

required to reimburse local government for costs associated with

lY

these programs. City of Sacramento v. State  o f  Cal i fornia  (1988)

201  Cal.App.3d.  409 ,  414 .

That Chapter 1747 of the Statutes of 1984 and Chapter 1274 of

the Statutes of 1985 and their implementing regulations mandate a

new program or  increased  leve l  o f  serv ice  on  the  county  i s  c lear ly

set forth in the Joint Statement of Facts and Positions and the

Opening Brief of the County of Santa Clara. Pr ’ ior  to  this

leg is lat ion , educat ional  agenc ies  had the  responsib i l i ty  for

provid ing  f ree , appropriate public education to each handicapped
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chi ld , including whatever supportive services were necessary in

order  for  that  chi ld  to  benef i t  f rom spec ia l  educat ion . Chapters

1747 and 1274 and their implementing regulations shifted from

educational agencies to local mental health agencies substantial

responsibi l i t ies  for  the  IEP process ,  as  wel l  as  substant ia l

financial and program responsibilities for mental health services

provided to handicapped children pursuant to the IEP process. The

services mandated by this legislation had not previously been

mandated by the general state mental health program, the

Short-Doyle program.

B .The shi f t  o f  IEP-re lated  responsib i l i t ies  f rom
local educational agencies to local mental health
agencies represented a “new program” for local
mental health agencies for which state subvention
is  required.

In the Opening Brief of the State of California, the State

argued that a shift in responsibility of an existing program from

one loca l  ent i ty  to  another  does  not  necessar i ly  const i tute  a  new

program or a higher level of service within the context of the

Constitution. Respondent ’ s  Opening  Br ie f  (R.O.B.)  at  11 ,  c i t ing

Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d  830.

In Lucia Mar, the California Supreme Court held that legislation

requir ing  local  school  d istr ic ts  to  contr ibute  part  o f  the  cost  o f

education of severely handicapped students from local, districts

who were enrol led at  state  schools , when the cost previously had

been borne by the state, was a “new program or higher level of

service” under  sect ion  6  o f  ar t i c le  XIII  B  o f  the  Cal i forn ia

Constitution. The Supreme Court stated:
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Unquestionably, the  contr ibut ions  cal led  for  .  .  .  are  used to
fund a  program within  this  def in i t ion ,  for  the  educat ion o f
handicapped children is clearly a governmental function
provid ing  a  serv ice  to  the  publ ic  .  .  .  . Nor can there be
any doubt that although the schools for the handicapped have
been operated by the state for many years the program was new
insofar  as  p la int i f fs  are  concerned.

Id .  at  835 ( I ta l i cs  added) . The  Court  c lear ly  he ld  that  a  sh i f t

in responsibility between entities can constitute a new program:

To hold ,  under  the  c ircumstances  o f  th is  case ,  that  a  shi f t  in
funding of an existing program from the state to a local
entity is not a new program as to the local agency would, we
think, v io late  the  intent  under ly ing  sect ion  6  o f  ar t i c le
XIII B. That article imposed spending limits on state and
local governments, and it followed by one year the adoption by
in i t iat ive  o f  Art i c le  XIII  A ,  which  severe ly  l imited  the
taxing power of local governments. Section 6 was intended to
prec lude the  state  from shiftinp  to  lnral R
f inanc ia l  resnonsib i l i tv  f r

- -  ----c?  - - - - - - - Agencies the
---=- ---------, -Jr prov id ing  publ i c  serv ices  in  v iew

of these restrictions on the taxing and spending power of the
local  ent i t ies .

The  intent  o f  the  sect ion  would  p la inly  be  v io lated  i f
the  state  could , whi le  reta ining  administrat ive  contro l  o f
programs it has supported with state tax money, simply shift
the cost of the programs to local government on the theory
that  the  sh i f t  does  not  v io late  sec t ion  6  o f  ar t i c le  XII I  B
because the programs are not “new.”

Id .  at  835-36 (Citat ions  omitted ;  i ta l i cs  added. )

I t  i s  c lear ,  therefore , that  the  shi f t  in  responsib i l i ty  for

part  o f  the  IEP process  and the  shi f t  o f  responsib i l i ty  for

providing IEP-related mental health supportive services from

educational agencies to local mental health agencies creates a

“new  program” insofar as local mental health agencies are

concerned. The quest ion  o f  whether  the  in i t ia l  s tatutes  adopt ing

the EHA program in California imposed a state mandate on local

educational  agenc ies  i s  current ly  sub ject  o f  l i t igat ion . Huff v.
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Commission on State Mandates (Sacramento Super ior  Court No.

352795).

B . Services required by Chapters 1747 and 1274 are not
services which the County was mandated to provide
through the Short-Doyle Act and therefore constitute
a “new program or increased  leve l  o f  serv ice  o f  an
existing program.”

The state argues that Chapters 1747 and 1274 and their

implementing regulations do not impose a new program on local

mental health agencies because “[clommunity  mental health programs

were already providing assessments and mental health treatment for

many handicapped children under the Short-Doyle Act.” R.O.B. at

12. This ignores fundamental differences between IEP-related

services  and Short -Doyle  services  which existed  pr ior  to  this

leg is lat ion :

1. Local educational agencies were responsible for providing

IEP-related mental health assessments and treatments. Community

mental health programs were not providing IEP-related mental

health assessments, and were not formally participating in the IEP

i ty

process . No community mental health representative was an IEP

team member, regardless  o f  the  p lacement  poss ib i l i t ies . Commun

mental health had no IEP team responsibilities, was not

responsible for locating out-of-home placement pursuant to IEPs,

and was not responsible for case management for children placed

out of home pursuant to IEPs. To the knowledge of the County, the

County was not providing any mental

ind iv idual  IEPs  pr ior  to  this  legis

Porter, R.T. at 30-34.

health treatment required

lat ion . Testimony of Robe r
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2. The IEP program, based on the federal EHA requ irements,

provides  for  very  spec i f i c  evaluat ions  and serv ices ,  to  be

delivered within certain time limits and with due process

safeguards. There  is  no  s imi lar  process  for  Short -Doyle  services ,

no  s imi lar  t ime l ines  for  evaluat ions  or  reevaluat ions  or  de l ivery

of  services , no similar definition of what must be included in an

evaluation, no mandatory process similar to the IEP meeting

process , no similar due process procedure.

3. The Short-Doyle program is not an entitlement program. It

is a broad mental health program that grants great discretion to

the community mental health system to determine what services are

to be provided, and to whom. The County determines its service

pr ior i t ies  based on program pr inc ip les  and c l in ica l  needs . I t  i s

the policy of the County that if resources are inadequate to meet

demands on a particular mental health center, needs are triaged.

Those in most urgent need of treatment are seen; others are placed

on wait ing l ists . Although the Short-Doyle Act sets forth certain

prior i ty  populat ions , it does not grant to any individual an

entitlement ‘to services. The IEP program, on the other hand, is

an entitlement program. I f  an  indiv idual  ch i ld  meets  certa in

cr i ter ia ,  he  or  she  is  ent i t led  to  services ,  a  r ight  that  is

enforceable through administrative and judicial remedies. There

is  no  such thing  as  a  wait ing  l i s t  for  IEP serv ices . Those

services simply must be delivered.

4. Pat ients  rece iv ing  Short -Doyle  serv ices  are  charged  for

the  services , based on their UMDAP ability to pay. I f  the

other  th ird  party ,services are covered by insurance or some

col lect ion is made from that source. Fam
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rece iv ing  IEP-re lated  serv ices  are  ent i t led  to  rece ive  those

services  f ree  o f  charge . The parents or child cannot be charged

for  the  services . If the IEP-related services are covered by

insurance, any submission of insurance claims to providers must be

voluntary, unless such claims would result in neither an increase

in premiums, nor a decrease of annual or lifetime insurance

benef i ts , nor  a  cance l lat ion  o f  the  insurance  po l i cy .

5. Since the IEP program is an individual entitlement

program, the responsibility for providing IEP-related mental

health services represents an open-ended financial demand on the

County. Each individual child who qualifies for IEP-related

services  is  ent i t led  to  rece ive  them. Receipt  o f  the  serv ices

cannot be contingent on identifying a funding source. Government

Code  sect ion  7572(d). Through the Short-Doyle program, on the

other hand, a community mental health agency cannot be required to

expend more for mental health programs than it receives in its

state Short-Doyle allocation plus the required county match.

Welfare and Institutions Code section 5709. Board of Supervisors

of the County of Los Angeles v. Superior Court (1989)

Cal.App.3d -’ 89 Daily Journal D.A.R. 1109

6. The Short-Doyle Act is designed to organize and finance

community mental health services in every county through locally

administered and locally controlled programs, and to provide a

means for allocating state mental health funding according to

community needs. Welfare and Institutions Code section 5600. The

goals  o f  the  Act  are  to  ass ist  persons  who are  inst i tut ional ized ,

or at a high risk of becoming so, because of a mental disorder,

lead l ives  as  normal  and independent  as  poss ib le ;  to  ass ist
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persons experiencing temporary mental health prob lems to return to

a  funct ion ing  leve l ; and to prevent serious mental disorders and

psychologica l  problems,  Id . Local community mental health

programs must operate to develop services which permit persons

detained under the Lanterman-Petris-Short Act to be treated in the

least  restr ic t ive  set t ing , and must design services so that they

are  equal ly  access ib le  and as  e f fect ive  for  persons  who,  because

of  d i f ferences  in  language ,  cu l tural  t radi t ions ,  or  phys ica l

d i s a b i l i t i e s , confront barriers to knowing about or to using the

mental heal th  serv ices of fered. Welfare and Institutions Code

sect ion  5600 .4 . First pr ior i ty  must  be  g iven  to  serv ices  required

for acute patients and involuntary patients. Welfare and

Inst i tut ions  Code  sect ion 5651.3. The other priority populations

lYare  the  chronica l ly  mental ly  i l l ,  inc luding  the  homeless ;  mental

d is turbed  chi ldren  and adolescents ,  inc luding  juveni le  sex

of fenders  and juveni le  sex  o f fense  v ic t ims;  the  mental ly  i l l

e lder ly , inc luding  those  who are  isolated;‘mentally  i l l  ja i l

inmates, mental ly  i l l  wards  o f  juveni le  detent ion  fac i l i t ies ,  and

mentally ill persons who are nuisance offenders who may be

inappropriately incarcerated; and underserved populations,

inc luding  ethnic  minor i t ies ,  re fugees ,  veterans  and other  v ic t ims

of  post-traumatic  stress  disorders , and individuals diagnosed as

both mentally ill and developmentally disabled. Welfare and

Inst i tut ions  Code  sect ion  5651 .1 . In short, the Short-Doyle Act

is designed to give community control and direction to the complex

mental health needs of a county’s population. The  leg is lat ion

requiring local mental health agency involvement in the IEP

process (Government Code section 7570 et seq.) is not part of the- -
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Short-Doyle Act (Welfare and Institutions Code section 5600 et-

seq.), and is  in  fact  contrary  to  i t . There  i s  l i t t le  loca l

contro l  over  services  to  be  o f fered ,  as  the  services  to  be

provided  are  d ic tated  by  the  spec i f i c  cr i ter ia  contained in

federal and state law and regulation. The IEP program singles out

a narrow population for separate, special treatment, as an

entitlement program, outs ide  the  pr ior i t ies  o f  the  Short -Doyle  Act .

The fact that the IEP program is separate from the Short-Doyle

program and, in fact jeopardizes the Short-Doyle program has been

recognized by the Department of Mental Health. In his response to

the State Auditor General, the State Director of Mental Health,

Dr. D. Michael O’Connor, in commenting on a paragraph in the

report  s tat ing  that  county  mental  heal th  o f f i c ia ls  are  us ing

Short-Doyle funds to provide noneducat ional  serv ices  to  spec ia l

education students, stated:

This paragraph may
diversion of Short-Doyle
county Short-Doyle plans

lead the reader to conclude that
funds is not a problem. In  fact ,
are designed to address the most

pressing local mental health needs. After adoption by local
boards  o f  supervisors , the plans are submitted to the State
Department of Mental Health for approval. These plans become
the  count ies ’  b luepr ints  for  expenditure  o f  Short -Doyle  funds .

Although some of the pupils currently being referred by
local education agencies are every bit as needful of mental
health services as children and adults presently receiving
Short-Doyle services, many others are much less so.
Nonetheless, Chapter 1747/84  and Chapter 1274/85  mandate that
al l  spec ia l  educat ion  pupi ls  in  need  o f  mental  heal th  serv ices
‘inorder  to  benef i t  f rom instruct ion  must  rece ive  them.

Exhibit 5, Report  o f  the  Auditor  General  o f  Cal i fornia ,  at  28 .

To be sure, there were some children referred through the IEP

process in Fiscal Year 1986-87 who previously had been known to

the county mental health system (251 out of 568). Al though some
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o f  these  ch i ldren  prev ious ly  had  been  ident i f ied  as  IEP chi ldren ,

i t  i s  not  c lear  the  extent  to  which  they  had IEPs  requir ing  the

mental health services they in fact were receiving. To the

County’s knowledge, none of these children seen by the County were

receiving mental health services pursuant to IEPs: the  services

were rendered by the County independent of the IEP process, and

parents and third parties were charged for the services under the

County’s standard Short-Doyle process. Many of these children may

have had IEP-related mental health needs which had not been

ident i f ied  by  the  loca l  educat ional  agenc ies  pr ior  to  the  transfer

o f  responsib i l i ty  to  loca l  mental  heal th  agencies ,  and which

should  have  been  the  respons ib i l i ty  o f  the  loca l  educat ional

agencies, with no contribution required from family or third party

insurance. Prior to Fiscal Year 1986-87, the needs of these 251

children may have been partially or fully met through the County

in an informal manner, even through they should have been entitled

to rece ive  f ree  serv ices  through IEPs, as  a  matter  o f  r ight .

Note, however, that the 251 children previously known to the

mental health system were not individual children the County was

mandated to serve prior to Fiscal Year 1986-87. In Fiscal Year

1985-86, the  County  was  able  to  mainta in  i ts  leve l  o f  serv ice  by

contributing $4,412,614  in optional overmatch (compared to the

state general Short-Doyle funding of $21,640,430). The voluntary

overmatch comprised a full 12.4 percent of the Short-Doyle budget

in 1985-86 ($4,412,614  compared to $35,552,766). Exhib i t  1 ,  Jo int

Statement of Facts and Positions, at 48. The extent to which

elimination of the optional overmatch would have impacted services
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to these 251 children in Fiscal Year 1986-87 is impossible to

l th

calculate .

Most  o f  the  chi ldren re ferred  to  the  local  mental  hea

agency pursuant to the IEP process in Fiscal Year 1986-87

previously been known to the county mental health system.

had not

Of the

568 re ferrals , 317 children had not previously been known by the

county mental health system.l* Exhibit 2, Declaration of Robert

F .  Porter ,  a t  9 .

C. The  leg is lature  d id  not  intend that  the  serv ices
mandated by Chapters 1747 and 1274 would be part
of, and funded through, the Short-Doyle program.

The IEP-related mental health services were never to be funded

through the Short-Doyle program. As the  State  notes  in  i ts

Opening Brief, Section 16 of Chapter 1274 provided for a transfer

of funds from the State Department of Education to the State

Department of Mental Health. R.O.B. at 12. Section 17 of Chapter

1274 recognized that the Chapter imposed a mandate and directed

that reimbursement to local agencies be made through to State

Mandates Claim Process. Chapter 1133 of the Statutes of 1986

further provided for funding for mental health for this program,

by providing for a transfer of $Z,OOO,OOO  from the Department of

Education to the Department of Mental Health, to fund the IEP
,.

1. The  State  c i tes  in  i ts  opening  br ie f  that  “215 out  o f  336
children receiving treatment were known to the mental health
system prior  to  f i scal  year  1986-87.”  R.O.B.  a t  12 . These
numbers are based on the estimate contained in the original Test
Claim, before final data for the year were compiled. The correct
comparison should be 251 out of 494 (568 total referred children
less the 74 children who received assessment services only). See
Exhib i t  2 ,  Dec larat ion  o f  Robert  F .  Porter ,  a t  8 -9 .
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mental health program. This  s tatute  a lso  provided that  count ies

were not required to provide county match for this program, unlike

the Short-Doyle program, and that the Department of Mental Health

was  to  a l locate  funds  based  on  indiv idual  county  needs ,  in  l ieu  o f

the Short-Doyle Act allocation. Section 3 of Chapter 1133 of the

Statutes of 1986. I t  a lso  provided for  addit ional  transfers  f rom

the Department of Education to the Department of Mental Health,

based on the  Auditor  General ’ s  report .  Id .

That the IEP-related services were never to be funded through

Short-Doyle is clear through the devastating impact on local

mental health programs if Short-Doyle funds are used to fund

IEP-mandated services. In Santa Clara County in Fiscal Year

1986-87, using Short-Doyle monies to fund the IEP program drains

over  e ight -and-a-hal f  percent  o f  the  county ’s  s tate  Short -Doyle

a l l o c a t i o n  ($1,929,011  o u t  o f  $22,515,326). The cost  o f  de l ivery

of  units  o f  serv ice  which  the  County  is  required  by  contract  to

make avai lable  to  i ts  populat ion  and which ,  by  the ir  nature  are

never provided as IEP-related services, i s  $21,471,272  ($2,531,199

for  outreach services , p lus  $14,862,886  for  24-hour  care  services ,

p lus  $4,077,187  for  cont inuing  care  ($4,300,142  less  the  $222,955

al locat ion  for  IEP-re lated  serv ices  erroneous ly  categor ized  on  the

budget as “continuing care”)  1. Exhibit 1, Joint Statement of

Facts  and Pos i t ions ,  at  51 . The 24-hour services are provided to

the  f i rs t  pr ior i ty  populat ion : acute patients and involuntary

patients . The continuing care services are provided to another

pr ior i ty  populat ion : the  chronica l ly  mental ly  i l l . Outpatient

and day treatment  services  st i l l  must  be  funded for  pr ior i ty

populations: the  chronica l ly  mental ly  i l l ,  includi
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homeless; mentally disturbed children and adolescents who do not

qual i fy  for  mental  heal th  serv ices  pursuant  to  IEPs, inc lud ing

juveni le  sex  o f fenders  and juveni le  sex  o f fense  v ic t ims ;  the

menta l ly  i l l  e lder ly , including those who are isolated, mentally

i l l  ja i l  inmates , mental ly  i l l  wards  o f  juveni le  detent ion

f a c i l i t i e s , and mentally ill persons who are nuisance offenders

who may be inappropriately incarcerated; and underserved

populations, including ethnic minorities, refugees, veterans and

other  v ict ims o f  post - traumatic  stress  d isorders ,  and individuals

diagnosed as both mentally ill and developmentally disabled.

“Mentally disturbed children and adolescents” which
P

const i tutes  a  pr ior i ty  populat ion , is not synonymous with children

1

ent i t led  to  IEP-related  mental  heal th  serv ices . See Exhibit 2,

Declaration of Robert F. Porter, at 11-13. The most severely

menta l ly  i l l  ch i ldren , those  in  acute  hospitals ,  s tate  hospitals ,

or state hospital alternative programs do not receive their menta

heal th  serv ices  pursuant  to  IEPs. Hospital care is deemed

“medical  services” which is  not  the  kind o f  support ive  service

required to be provided under the EHA. 20 U.S.C. section

1401(a)(17). Those mentally disturbed children and adolescents

who are  to  be  g iven f i rst  pr ior i ty  - -  those  in  need o f  acute  care

and those involuntarily detained -- do not receive their mental

heal th  serv ices  pursuant  to  IEPs. Presumably, most juvenile sex

of fenders , juveni le  v ic t ims o f  sex  o f fenses ,  and wards  o f  juveni

detent ion fac i l i t ies  - - a l l  o f  whom are  spec i f i ca l ly  targeted  as

le

pr ior i ty  populat ions  - - also do not qualify for IEP-related menta

health  serv ices .
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Mentally disturbed children and adolescents can fail to

qual i fy  for  IEP-re lated  mental  heal th  serv ices  for  a  var iety  o f

reasons : they are not educationally handicapped; the services are

needed pr imari ly  for  emot ional ,  soc ia l  or  medical  reasons ;  they

have  not  been re ferred  by  the ir  school  d is tr i c ts ;  the ir  aberrant

behavior is  due  so le ly  to  a  conduct  d isorder ;  the ir  aberrant

behavior has not been displayed over a long period of time; or

their problems are primarily temporary adjustment problems. See

Claimant’s Opening Brief, at 17-19 The County could not have met

the needs of these adult and minor priority populations, and

ful f i l led  i ts  IEP responsibi l i t ies ,  without  a  substant ia l

overmatch: $4,933,872  o u t  o f  $43,215,710  ( 1 1 . 4  p e r c e n t ) .  E v e n

with the overmatch, the IEP-mandated responsibilities strained

county  resources  and contr ibuted  to  wait  l i s ts  for  non-IEP-re lated

services .

The only Fiscal Year 1986-87 budget augmentation directly

related to the IEP program was the $222,955 allocation.

Chapter 1274 did amend Welfare and Institutions Code section

5651, within the Short-Doyle Act, to  require  Short -Doyle  p lans  to

include a description of services required by Government Code

sect ions 7571 and 7576.2* The legislature did not, however, add

handicapped students in need of IEP-related mental health services

to the  l i s t  o f  pr ior i ty  populat ions , although it did have before

i t  the  subject  matter  when the  IEP leg is lat ion  was  before  i t .  I t

did not include the IEP statutes within the Short-Doyle

provis ions .

It is assumed that the Legislature has in mind existing laws
when it passes a statute. . . . The  fa i lure  o f  the
Legislature to change to law in a particular respect, when the
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subject  i s  general ly  be fore  i t  and changes  in  other  respects
are made, is  indicat ive  o f  an  intent  to  leave  the  law as  i t
stands in the aspects not amended.

3state  o f  McDill  (1975)  14  Cal.3d  831 ,  837-38  (Ci tat ions

>mitted).

While the Legislature in enacting Chapters 1274 and 1133

intended to reimburse counties for newly-imposed responsibil

the  fact  is  that  i t  fa i led  to  do  so . The reasons for the

ities,

inadequate funding for this program are complex. One reason for

the inadequate transfer of funding from the Department of

Education  to the Department of Mental Health was that local

:ducational  agencies reported inaccurate data about their spend

for noneducat ional  serv ices  to  spec ia l  educat ion  students .

ing

Exhibit  5 , Report of the Auditor General of California, at 7-14.

More  important ly ,  pr ior  to  th is  leg is lat ion ,  educat ional

agencies  were  responsib le  for  ident i fy ing  chi ldren in  need o f

service , for  ident i fy ing  the  needed serv ices ,  and for  prov id ing  or

Eunding for those needed services, including IEP-related mental

zeal th services. As  a  result , IEP-related mental health needs of

children were under-identified by educational agencies.

The State contends the increase in the number of children

assessed  as  needing  serv ices  “ i s  due  to  the  shi f t  in

responsibilities among county agencies, not because of a mandate

for  a  h igher  leve l  o f  serv ice . ”  R .O.B.  at  13 . The  radica l  shi f t

2*Section  5651 is not applicable to the County, as the County
has elected to enter into a negotiated net amount contract with
the State, instead of submitting a Short-Doyle plan. See Exhibit
1 ,  Jo int  Statement  o f  Facts  and Pos i t ions ,  at  39-42  and7-48.
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was not among county agencies, but from local educational agencies

(which are not county agencies) to the county. Once the

responsibility for providing and funding the mental health

services was shifted to local mental health agencies, the number

of  ch i ldren  re ferred  to  loca l  mental  heal th  agenc ies  by  loca l

educational agencies for IEP-related mental health assessments and

services  soared. Id .  a t  17 -19 .

r e nThe referrals generally have been appropriate. These child

are  ent i t led  to  rece ive  IEP-re lated  mental  heal th  serv ices ,  and

fact in many cases have been in need of such services for some

i 11

time. Even a number of the referred children who were previously

receiving services from mental health had not previously had these

needs  ident i f ied  by  the ir  educat ional  agenc ies ,  even  though,  in

retrospect , the services should have been on their IEPs.

The shi f t  in  responsib i l i ty  between agencies  d id  not  create

new rights for the children so much as it removed a practical

obstac le  to  the  ident i f i cat ion  o f  those  r ights ,  by  f ree ing  those

with  the  responsib i l i ty  o f  f i rst  ident i fy ing  potent ia l ly  needy

children from the responsibility of funding the needed mental

health treatment.

The  State  further  s tates  that  count ies  have  f lex ib i l i ty  as  to

who is served and what services are provided because a mental

health representative “will  provide input to the IEP team as to

the need for mental health treatment services.” R.O.B.  at  14 .

The State  suggests  that  i t  i s  the  County ’s  own fault  for

identifying so many children in need of services, and for making

so many recommendations for mental health service. Once a child

has been appropriately referred from a local educational agency
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1 f o r  e v a l u a t i o n , men ta l  hea l th  mus t  conduc t  a  spec i f i c  and  de ta i l ed

2 evaluat ion , accord ing  to  f edera l  and  Ca l i fo rn ia  IEP  s t a tu tes  and

3 r e g u l a t i o n s . The  assessor  then  makes  a  c l in ica l  judgment

4 r ega rd ing  whe the r  o r  no t  the  ch i ld  needs  men ta l  hea l th  se rv ices  in

5 o r d e r  f o r  h i m  o r  h e r  t o  b e n e f i t  f r o m  h i s  o r  h e r  e d u c a t i o n . The

6 as se s so r  canno t  dec ide  no t  t o  r ecommend  t r ea tmen t  wh ich  i s

7 neces sa ry  fo r  a  ch i l d  t o  bene f i t  f r om h i s  o r  he r  educa t i on ;  he  o r

8 she  mus t  make  a  recommenda t ion  gu ided  by  IEP c r i t e r i a ,  and  based

9 on  sound  c l in ica l  judgment ; The individual  handicapped chi ld  has

IO a  r i gh t  t o  suppor t i ve  s e rv i ce s  neces sa ry  fo r  h im  o r  he r  t o  bene f i t

11  f rom spec i a l  educa t ion . The  the rap i s t  canno t  choose  no t  t o

12 recommend needed  se rv ice ,  in  a  budge t  sav ing  move .

13 Cer ta in ly , the  cos t s  fo r  wh ich  subven t ion  i s  r equ i red  mus t

14 r e l a t e  t o  s e rv i ces  manda ted  by  Chap te r s  1747  and  1274  the i r

15 imp lemen t ing  r egu la t ions . Men ta l  hea l th  s e rv i ce s  no t  r equ i r ed

16  shou ld  no t  be  inc luded  on  the  c la im, and  parameters  and  gu ide l ines

17  wh ich  u l t ima te ly  a re  e s t ab l i shed  shou ld  de l inea te  th i s , I f  t h e

18 l oca l  men ta l  hea l t h  agency  does  no t  r ece ive  a  p rope r  r e f e r r a l  f rom

ICJ the  educa t iona l  agency , the re  can  be  no  IEP- requ i r ed  a s se s smen t  o r

20 menta l  hea l th  s e rv i ces , even  i f  the  ch i ld  i s  handicapped  and  such

21 s e rv i ce s  a r e  needed  fo r  t he  ch i l d  t o  bene f i t  f r om spec i a l

22 educa t ion . I f  the  the rap i s t  de te rmines  tha t  a  ch i ld  needs

23 out-of-home placement because of his mental health needs and

24 chao t i c  f ami ly  s i tua t ion , bu t  does  no t  need  i t  i n  o rde r  t o  bene f i t

25  f rom h i s  spec i a l  educa t ion , out-of-home placement cannot be

26 included as an IEP recommendation. I f  t he  ch i ld  i s  so  p l aced ,

27  t hose  cos t s  canno t  be  and  a re  no t  i nc luded  on  th i s  c l a im. The

28
undispu ted  ev idence  i s  tha t  the  unre imbursed  cos t s  c l a imed  by  the
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County - -  $1,929,011 -- were required by Chapters 1747 and 1274

and their implementing regulations. Exhibit 2, Dec larat ion  o f

Robert  F. Porter ,  a t  5 .

D. The costs claimed by the County are not costs
incurred  by  contractual  ob l igat ion ,  but  are  costs
mandated by the State.

It is not the County’s Short-Doyle negotiated net amount

zontract  with the state that imposes on the County the requirement

to  provide  IEP-re lated  serv ices , but Chapters 1747 and 1274 and

their implementing regulations. As  d iscussed  in  I I I  B ,  ante ,  the

Zounty was not providing IEP-mandated services prior to this

leg is lat ion , even though the County had a Short-Doyle negotiated

ret  amount contract with the State in Fiscal Year 1985-86 which

qas  substant ia l ly  s imi lar  to  the  Fisca l  Year  1986-87  contract .

ixcept  for  the  inc lus ion  o f  the  $222,955  a l locat ion  f rom the  s tate

!or the IEP program, there is no reference to the IEP program in

zhe  contract .

Further , as discussed in III C, ante, the IEP program is

!undamentally  d i f ferent  f rom and contradictory  to  the  Short -Doyle

jrogram. The inclusion of “mentally disturbed children and

adolescents, inc luding  juveni le  sex  o f fenders  and  juveni le  v i c t ims

If sex  o f fenses” among several priority populations does not mean

:hat  the County is obligated to become involved in the IEP process

or prov ide  serv ices  required  by  IEPs.

In its argument, the State suggests that the County is

sb l igated  by  contract  to  meet  a l l  o f  the  mental  heal th  needs  o f

i ts  residents , or  i ts  res idents  within the  pr ior i ty  populat ions .

This is  not  the  case , The Short-Doyle program is not an
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entitlement program. The county is not required to expend more

than its Short-Doyle allocation and required overmatch. Welfare

and Institutions Code section 5709. Board of Supervisors of the

County of Los Angeles v. Superior Court (1989) Cal.App.3d  ,

89 Daily Journal D.A.R. 1109.

E. Even if the services mandated by Chapters 1747 and 1274
are part of the Short-Doyle program, the County has not
received full reimbursement for the costs of complying
w i t h  t h i s  m a n d a t e ’ .  ” ..

Even if it is determined that the services mandated by

Chapters 1747 and 1274 are included in the Short-Doyle program,

the services are mandated services for which subvention is

required. The Commission on State Mandates has determined that

specific programs within the Short-Doyle program are mandated by

the state and require state subvention. For example, on October

20, 1988, the Commission determined that a Test Claim filed by the

City and County of San Francisco established that legislation

requir ing  count ies ’  part i c ipat ion  in  a  res ident ia l  care  serv ices

program established that there was a state mandate. See minutes

of the October 20, 1988 hearing, approved by the Commission on

State Mandates on December 1, 1988.

If it is determined that these services are mandated, but are

part of the Short-Doyle program, the County should receive

reimbursement proportional to the overall funding for the County

for mental health (required match and overmatch, compared to the

the match plus State Short-Doyle allocation), because there is no

way to separate out the’ contribution of the state overmatch. At

the minimum, the County should receive subvention equal to its ten
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, F. The costs claimed by the County are not costs
mandated by the federal government.

‘ The County’s costs of complying with Chapters 1747 and 1274

I
1

I

their implementing regulations are not “costs mandated by the

federal government: for which subvention is not required.

The bas is  for  the  federal  mandate  except ion  to  the  state ’ s

I
subvent ion  responsib i l i t ies  i s  sect ion  9  o f  art i c le  XIII  B  o f  the

!
Cal i fornia  Const i tut ion,  which states :

l( “Appropr iat ions  subject  to  l imitat ion”  for  each ent i ty  o f
includegovernment shall not

11
?? ? ? ?

1:

1:
(b) A p p r o p r i a t

with mandates of the

14

ions required for purposes of complying
courts or the federal government which,

without  d iscret ion, require an expenditure for additional
services or which unavoidably make the providing of existing
services  more  cost ly .

If ( I ta l ics  added. ) This allows an exception to the annual

1:

1E

1:

2E

21

appropr iat ions  l imit  o f  each local  government  ent i ty ,  which  is  set

for th  in  sect ion  1  o f  ar t i c le  XIII  B  o f  the  Const i tut ion . I t  i s

because  o f  th is  very  l imitat ion  that  sec t ion  6  o f  ar t i c le  XII I  B

requires subvention for new programs or higher levels of existing

service mandated on local government by the state.

2: Public Law 94-142 (the EHA) is not a federal mandate or even,

2: as the state  asserts ,  a  “de  facto  mandate . ” The EHA does not

24 mandate the state to do anything: “the d iscret ionary  nature  o f

2:

2E

Publ ic  Law 94-142 frees  the  state  to  part ic ipate  or  not  in  the

acquis i t ion  o f  federal  funds  under  the  Act  as  i t  chooses . ” N e w

27

28
4ALD L. CLARK
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Mexico Association for Re-tarded  Citizens v. State of New Mexico
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(DCNM 1980) 495 F.Supp.  391. See also Garrity v. Gallen  (DCNH- -

1981) 522 F.Supp.  171, 201. Deciding not to par t i c i p a t e  i s  a

pol i t i ca l  choice  the  state  can make:

A financially induced choice is not the same as a mandated

requirement g In City of Sacramento v. State of California, the

appel late  court  twice  determined that  s tate  leg is lat ion  requir ing

local government employers to pay into the state unemployment

insurance on behalf of their public employees was not a federal

nandate exempt from reimbursement, but a financially induced

choice, even though failure to impose such a requirement on local

government employers would have resulted in federal

ie-certification  of the State’s unemployment insurance program,

dith  a  concomitant  loss  o f  federal  tax  credit  for  the  State ’s

Trivate  employers. City of.  Sacramento v. State of California

:1980)  156 Cal.App.3d  182, 196 (Sacramento I); disapproved of on

1 ther grounds, to  the  extent  i t  conf l i c ts ,  in  County  o f  Los

in’geles  v .  State  o f  Cal i fornia  (1987)  43  Cal.3d  46 ,  58; C i ty  o f

jacramento  v . State  o f  Cal i fornia  (1988)  201  Cal.App.3d  409 .

Similarly, acceptance  o f  federal  educat ion monies ,  which onl)

zhen  requires the state to implement the IEP program, is a

financially induced choice, not a federal mandate. In  fact ,  the

jtate  is going one step farther than they attempted to go in the

1ity  of Sacramento cases. At least in the City of Sacramento

:ases, federal  law did  require  contr ibut ion into  the  state

unemployment  insurance fund from all local government employers,

if the State program was to be certified, In the present case,

lothing  in the federal EHA law requires county mental health or

:ounty  government involvement in the IEP process.
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Under federal law, commingling of the federal funds with State

funds is  prohibited , and the federal funding must be used so as to

supplement and increase the level of Federal, State and local

funds  ( inc luding  funds  not  under  the  d irect  contro l  o f  the  State

or  loca l  educat ional  agenc ies )  expended for  spec ia l  educat ion  and

related services provided to handicapped children. Ti t le  20

U.S.C.  sect ion 1413(g). The State is not complying with the

intent  o f  the  federal  law - - that  there  be  a  net  increase  in

serv ices  as  a  resul t  o f  the  federa l  funding ,  rather  than a

supplantat ion o f  funds  with no  increase  in  services  - -  when i t

attempts to have counties deplete existing mental health funding

for  th is  spec ia l  populat ion .

Citing the Government Code section 17513 definition of “costs

mandated by the federal government,” the state asserts that the

costs of complying with Chapters 1747 and 1274 are federally

mandated because failure to opt into Public Law 94-142 (the EHA)

would result  in Ira  substant ia l  monetary  loss”  in  the  form of  loss

o f  federa l  educat ion  funding . R.O.B.  at  8 . The State asserts

that  the  amount  o f  this  loss  would  be  $100,000,000. There is no

evidence  in  the  record  to  support  that  assert ion .

Even assuming that failure to opt into the EHA would result in

a  loss  o f  a  substant ia l  sum of  federal  monies  to  the  state ,  there

is  no  ev idence  that  this  would  result  in  a  substant ia l  net

monetary loss. The net costs of complying with the IEP

requirements to the mental health agency of the County of Santa

Clara  a lone  i s  $2,151,966  ($2,387,835  less  $235,869 federal

Medical). There  are  f i f ty -seven other  count ies  in  the  s tate .

There  are  a lso  costs  o f  the  Department  o f  Soc ia l  Services ,  for
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out-of-home placement, and costs  o f  s tate  and local  educat ional

agencies, for  spec ia l  educat ion  and other  support ive  or  re lated

services . It may well be that the cost of compliance exceeds the

funding received.

Even if failure to opt into Public Law 94-142 were to result

in substantial monetary loss, Chapters 1747 and 1274 and their

implementing regulations are not federally mandated costs as

defined by Government Code section 17513, which provides:

any  increased  costs  incurred  by  a  loca l  agency  .  .  .  in  order
to comply with the requirements of a federal statute or
regulat ion .  .  , [including] costs resulting from enactment of
a  state  law or  regulat ion where  fa i lure  to  enact  that  law or
regulat ion  to  meet  spec i f i c  federal  program or  serv ice
requirements would result in substantial monetary penalties or
loss  o f  funds  to  publ ic  or  pr ivate  persons  in  the  state .

Failure to impose on counties -- which do not provide primary

3r secondary education -- a requirement that counties provide

IEP-related mental health services does not result in substantial

nonetary  penalt ies  or  loss  o f  funds , I t  i s  the  fa i lure  o f  the

state  or  local  educat ional  agencies  to  do  so  that  would  result  in

the loss  o f  funds. When it opts into the EHA program, the State

i t s e l f , as  wel l  as  educat ional  agencies ,  incur  certa in

obl igat ions . Nothing in the federal law requires involvement of

counties in the IEP process. What the state is attempting to do

is take the federal monies, and pass  a long  the  responsib i l i ty  to

the counties, sans the monies. This  i s  prec ise ly  the  kind o f

de legat ion  o f  responsib i l i ty  which ,  under  the  Cal i fornia

Constitution, the state must provide subvention funds.
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That the costs of complying with Chapters 1747 and 1274 and

their implementing regulations are not costs mandated by the

EeJeral  government is clear when one looks at whether counties

could, under  sect ion  9  o f  art i c le  XIII  B ,  increase  the ir

appropriat ions  l imit  to  pay  for  this  program. Clear ly  not .

Sect ion 9  is  ent i ty -spec i f i c , and applies only to appropriations

required to comply with mandates of the courts or federal

government which, without  d iscret ion, require  expenditure  for

addit ional  services . As  d iscussed ear l ier ,  part ic ipat ion in  the

EHA is voluntary, not  d iscret ionary . Also, even i f  i t  were  not

d iscret ionary , nothing in the EHA requires counties, which do not

operate primary or secondary educational institutions, to expend

anything for that program. If Government Code section 17513 were

to be construed as to categorize the EHA as imposing a federal

mandate on counties, i t  would  be  unconst i tut ional . See  d iscussion

in Claimant’s Opening Brief at 24-27.

The costs of complying with Chapters 1747 and 1274 and their

implementing regulations are also not costs mandated by Section

504  o f  the  Rehabi l i tat ion  Act  o f  1973  (29  U.S .C.  sect ion  794 ,

here inafter  re ferred  to  as  Sect ion  5041,  or  the  Equal  Protect ion

clause of the Fourteenth Amendment of the United States

Constitution.

Section 504 provides

No otherwise  qual i f ied  indiv idual  in  the  United  States  .  .  .
shal l , solely by reason of his handicap, be excluded from
part i c ipat ion  in , be  denied  the  benef i ts  o f ,  or  be  subjected
to discrimination under any program or activity receiving
Federal  f inancia l  ass istance  .  ,  ,
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The County, in  i t s  Shor t -Doyle  p rogram,  se rves  hand icapped

.ndividuals, par t i cu la r ly  the  menta l ly  d i so rdered  o r  hand icapped .

Jo  one  i s  exc luded  by  reason  o f  h i s  hand icap . Section 504 does

lo t  r equ i r e  the  Coun ty , i n  t he  cou r se  o f  i t s  p rov i s ion  o f  men ta l

wealth  s e r v i c e s , t o  s i n g l e  o u t  a  s m a l l  s u b s e t  o f  h a n d i c a p p e d

.n,dividuals  f o r  s p e c i a l  t r e a t m e n t .

The  Sec t ion  504  r egu la t ions  r equ i r e  t ha t  pa r t i c ipan t s  o f

fede ra l  fund ing  which  opera te  a  pub l i c  e l ementa ry  o r  secondary

:ducation  program must “prov ide  a  f ree  appropr ia te  publ ic

:ducation  to  each  qua l i f i ed  handicapped  person  who i s  in  the

:ecipient’s  j u r i s d i c t i o n , r ega rd l e s s  o f  t he  na tu r e  o r  s eve r i t y  o f

:he pe r son’s  hand icap .”  34  C .F .R .  Pa r t  104 .33 . Th i s  does  no t

apply to  the  coun ty . Under  the  s t a t e  educa t iona l  sys t em,  even

:hildren in  t he  cus tody  o f  t he  coun ty ,  a t  she l t e r s ,  hosp i t a l s  o r

i e t e n t i o n  f a c i l i t i e s , have  the i r  educa t iona l  needs  met  by

:ducational agenc ies ,  no t  the  coun ty .

S imi la r ly , t he  Equa l  P ro t ec t i on  c l ause  o f  t he  Fou r t een th

Amendment  t o  t he  Un i t ed  S ta t e s  Cons t i t u t ion  does  no t  r equ i r e  t ha t

:he county  s ing le  ou t  a  subse t  o f  hand icapped  ind iv idua l s  fo r

special  t r e a t m e n t .

Moreover, i t  i s  i n  e r ro r  t o  t h ink  t ha t  t he  r equ i r emen t s  o f

section  504  and  the  Equa l  P ro tec t ion  c l ause  a re  equ iva len t  to  the

ZHA r e q u i r e m e n t s . The EHA intends to accommodate the Section 504

snd Equa l  P ro tec t ion  c l a ims  o f  hand icapped  ch i ld ren  fo r  i n su red

access  to  pub l i c  educa t ion . Smith v. Robinson (1984) 468 U.S.

392, 1016. The  EHA goes  beyond  Sec t ion  504  in  es tab l i sh ing  the
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r ights  o f  handicapped students  to  f ree ,  appropriate  publ ic

education including whatever supportive services are necessary.

Section 504 does not create unlimited demands on local

government. I t  does  not  require  a f f i rmat ive  act ion  on  behal f  o f

handicapped persons, only the evenhanded treatment of qualified

handicapped persons. Southeastern Community College v. Davis

(1979)  442  U.S.  397 ,  410 .  In  Davis , the Supreme Court held that

regulat ions  requir ing  extens ive  modi f i cat ions  in  a  co l lege  nurs ing

program would constitute an unauthorized extension of the

obligations imposed by that statute. Id.

In Smith v. Robinson, the Supreme Court noted that, in light

of Davis, there was much confusion about the extent to which

Section 504 requires special services necessary to make public

education accessible to handicapped children. Smith v. Robinson,

supra at 1018. At  least  one  court  re fused to  impose  l iabi l i ty

under  Sect ion  504  for  mere  fa i lure  to  provide  the  f ree ,

appropriate education required by the EHA, suggesting that

“discrimination” under Section 504 might be found in something

more, such as bad faith or gross misjudgement. Monahan  v .

Nebraska (8th Cir. 1982)  687  F.2d  1164 ,  1170-71.

In an analogous case involving services to the developmental

disabled ,  a  federal  d istr ic t  court  held  that  a  pr ivate  cause  o f

action does not come into existence under the Developmentally

Disabled Assistance and Bill of Rights Act unless and until the

state accepts funds from the federal government. Garrity v.

lY

Gallen  (DCNH  1981)  522  F.Supp.  121 ,  201 . The court held that any

rel ie f  to  which res idents  o f  a  school  for  the  mental ly  retarded

were entitled to under Section 504 would be limited in scope to
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r e q u i r i n g  r e a s o n a b l e  f u n d i n g  a n d  a d m i n i s t r a t i v e  b u r d e n s  u p o n  s t a t e

o f f i c i a l s  f o r  p u r p o s e s  o f  r e m o v i n g  b a r r i e r s  t o  t h e  h a n d i c a p p e d .

I d .  a t  2 0 9 . Chapters  1747 and 1274 and their  implementing

r e g u l a t i o n s  i m p o s e  u n r e a s o n a b l e , e x c e s s i v e  b u r d e n s  o n  t h e  c o u n t y

a n d  g o  b e y o n d  t h e  p u r p o s e s  o f  r e m o v i n g  b a r r i e r s  t o  t h e

handicapped. I n s t e a d , they impose on the County a mandate

d i s c r i m i n a t e  i n  f a v o r  o f  a  n a r r o w  s u b - g r o u p  o f  m e n t a l l y

h a n d i c a p p e d  i n d i v i d u a l s .

T h i s  i s  r e q u i r e d  n e i t h e r  b y  S e c t i o n  5 0 4  n o r  t h e  E q u a l

P r o t e c t i o n  c l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  o f  t h e  C o n s t

G . Chapters  1747 and 1274 and their  implementing

to

i t u t i o n .

r e g u l a t i o n s  d o  n o t  a f f i r m  f o r  t h e  s t a t e  t h a t  w h i c h
h a d  b e e n  d e c l a r e d  e x i s t i n g  l a w  b y  a c t i o n  o f
t h e  c o u r t s .

N o  c o u r t  a c t i o n s  r e q u i r e  c o u n t y  i n v o l v e m e n t  i n  t h e  I E P

process . T h e  c a s e s  c i t e d  b y  t h e  S t a t e ,  P e n n s y l v a n i a  Ass’n  f o r

R e t a r d e d  C h i l d r e n  v. Commonweal th  (1971)  334 F.Supp.  1257 and

M i l l s  v .  B o a r d  o f  E d u c a t i o n  o f  D i s t r i c t  o f  C o l u m b i a  ( 1 9 7 2 )  3 4 8

F.Supp. 8 6 6 ,  i n v o l v e d  t h e  p r o v i s i o n  o f  e d u c a t i o n a l  s e r v i c e s  t o  t h e

handicapped, a n d  t h e  r e s p o n s i b i l i t i e s  o f  e d u c a t i o n a l  a g e n c i e s ,

b a s e d  o n  S e c t i o n  5 0 4  a n d  E q u a l  P r o t e c t i o n  t h e o r i e s . A s  d i s c u s s e d ,

n e i t h e r  r e q u i r e s  c o u n t y  p r o v i s i o n  o f  f r e e  m e n t a l

t o  a l l  h a n d i c a p p e d  c h i l d r e n  i n  n e e d  o f  s u c h  s e r v i

b e n e f i t  f r o m  t h e i r  e d u c a t i o n . Ante.

T h i s  T e s t  C aim p r e s e n t s  t h r e e  i s s u e s . T h e  f i r s t  i s  w h e t h e r

IV. CONCLUSION

h e a l t h  s e r v i c e s

c e s  i n  o r d e r  t o
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the  serv ices  required  by  this  leg is lat ion  const i tute  a  new program

or  an  increased  leve l  o f  serv ice  in  an  ex is t ing  program. Clearly

these services were not required to be provided by the County

prior  to  this  legis lat ion,  and are  required now. They were not

part of the Short-Doyle offerings before Chapter 1747 of the

Statutes  o f  1984 came into  e f fect .

The second issue is whether the services required by this

legislation are reimbursed through the State’s general Short-Doyle

allocation to the County. They are not. The Short-Doyle program

predated Chapter 1747. The requirement to provide mental health

services  to  handicapped students  pursuant  to  IEPs  i s  not  contained

in the Short-Doyle Act.

I t  was  not  the  intent  o f  the  leg is lature  that  Short -Doyle

allocations be expended to fund the IEP program. The  leg is lature

recognized that Chapter 1274 imposed a mandate on counties; it and

subsequent legislation were designed to fund the IEP program.

Funding has not been adequate because the needs of handicapped

chi ldren for  mental  heal th  serv ices  in  order  to  benef i t  f rom

spec ia l  educat ion  were  so  s igni f i cant ly  under- ident i f ied  in  pr ior

years.

Requiring the County to use its Short-Doyle allocation to make

up the difference cripples the Short-Doyle program to such an

extent that even the most urgent mental health needs of a county’s

population must either be ignored, or met by county general fund

overmatch. What  i s  happening ,  in  e f fec t ,  i s  that  county  general

funds, not State Short-Doyle fu.nds,  have been mobilized to meet

the requirements of providing mental health services to

nandicapped  students  pursuant  to  IEPs.
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The third issue is whether Chapters 1747 and 1274 are federal

or court mandates, rather than state mandates. The federal EHA

~ program is a voluntary one. It mandates nothing. Nothing is

required unless the state chooses to accept federal educational

grants and agrees to implement the provisions of EHA. Once the

state has made the choice, there is still nothing in the EHA that

would require counties, which do not directly provide primary and

secondary education services, to do anything. The EHA

requirements are on the state, and educational agencies. The

state has chosen to delegate some of its EHA responsibilities to

the counties. The mandate originates from the state, not from the

federal  law, It  i s  prec ise ly  th is  l c ind  o f  de legat ion  o f

responsib i l i ty  for  which  loca l  governments  are  const i tut ional ly

ent i t led  to  s tate  subvent ion o f  funds .

The counties provide mental health services. Certa in ly ,  the

State  can po int  to  no  federal  judic ia l ,  s tatutory  or

const i tut ional  provis ions  which require  count ies  to  d iscr iminate

in favor of one small group of the large population of mentally

handicapped individuals. Only Chapters 1747 and 1274 and their

implementing regulations create such discrimination and injustice

in  the  d istr ibut ion  o f  mental  heal th  resources .

Respectfully submitted,

DONALD L. CLARK,
County Counsel

February 24, 1989

Attorneys for County of
Santa Clara
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1 BEFORE THE COMMISSON ON STATE MANDATES
STATE OF CALIFORNIA

In the Matter of the Test Claim )
of >

;
OAH NO. N-30939

SANTA CLARA COUNTY
>

PROOF OF SERVICE BY MAIL

I, Susan A. Chapman, declare that:

I am employed in the County of Santa Clara, California.

I am over the age of eighteen years and not a party to the within

3ause. My business address is Ninth Floor, 70 West Hedding Street,

San Jose, California 95110-1771. On January 28, 1989, I served the

sithin  RESPONSE BRIEF ON BEHALF OF THE COUNTY OF SANTA CLARA by

Ilacing  a true copy thereof enclosed in a sealed envelope, with

lostage  thereon fully prepaid, in the United States mail at San

Jose, California, addressed as follows:

KEITH A. LEVY, Administrative Law Judge
Office of the Administrative Hearings
501 3 Street, Suite 230
Sacramento, CA 95814

HARLAN E. VAN WYE, Deputy Attorney General
Office of the Attorney General
350 McAllister Street, Suite 6000
San Francisco, CA 94102-3600

I declare under penalty of perjury under the laws of the State
If California that the foregoing is true and correct.

Executed on February 24, 1989, at San Jose, California.
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In the Matter of the

TEST CLAIM OF THE COUNTY OF
SANTA CLARA HANDICAPPED AND )

~ i_L; ~,:_;  .i 'i,,ii:  iI

DISABLED STUDENTS.

REPLY BRIEF ON BE P OF THE STATE QP k!!ALEFORNIA

JOHN K. VAN DE KAMP,  Attorney General
of the State of California

CHARLTON G. HOLLAND, III
Assistant Attorney General

STEPHANIE WALD,  Supervising
Deputy Attorney General

HARLANE.VANWYE
Deputy Attorney General

350 McAllister Street, Suite 6000
San Francisco, California 94102-3600
Telephone: (415) 557-8949

Attorneys for Respondents
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TOPICAL INDEX

INTRODUCTION

ARGUMENT

I. THE LEGISLATIVE HISTORY OF THE
STATUTES IN QUESTION SUPPORTS THE
STATE'S POSITION THAT THERE IS NO
MANDATE IN THE INSTANT CASE.

I I . THE LEGISLATION THAT IS = SUBJECT
OF THIS TEST CLAIM DOES NOT MAJ%DA!tX
THAT THE COTJNTY PROVIDE SPECIFIC
SERVICES IT WAS PREVIOUSLY NOTI REQUIRED TO PROVIDE.

III. CHAPTER 1747 OF,THE STATUTES OF
1984, CHAPTER 1274, OF THE STATUTES
OF 1985 AND THEIR IMPLEMENTING
REGULA.TIONS  DO NOT MANDATE A NEW
PROGRAM OR HIGHER LEVEL OF SERVICE
ON THE COUNTY AS DEFINED'IN SECTION
6 OF ARTICLE XIII OF THE CALIFORNIA
CONSTITUTION.

IV. SERVICES REQUIRED BY THIS
LEGISLATION ARE NOT DISTINCT FROM
SHORT-DOYLE MENTAL HEALTH SERVICES
ARE REIMBURSED BY SHORT-DOYLE
FUNDING.

V. THE LEGISLATION TH&.T IS THE SUBJECT OF
THIS TEST CLAIM IS STATE.LEGISLATION
IMPLEZEZM?ING  A FEDERAL MANDATE.

A. The Leaislation That Is
The Subiect Of This Test
Claim Does Implement A
Federal Mandate Contained
In Section 504 Of The
Rehabilitation Act of
1973.
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of the 1

1
OAH NO. N-30939

TEST CLAIM OF THE COUNTY OF ) REPLY BRIEF ON BEHALF
SANTA CLARA HANDICAPPED AND ) OF THE STATE OF CALIFORNIA
DISABLED STUDENTS, 1

1

INTRODUCTION

Several years ago the Legislature enacted two bills

which became, respectively, Chapter 1747 of the Statutes of 1984

and Chapter 1274 of the Statutes of 1985. These'enactments added

Chapter 26.5  ("Interagency Responsibilities For Providing

Services To Handicapped Children"), to Division 7, Title 1 of the

Government Code (fs 7570, et seq.). Now the County of Santa Clara

alleges' that, taken together, these statutes (along with their

implementing regulation&) impose a "mandate" upon the County as

that term is used in Section 6 of Article XIII B of the

California Constitution. The State of California has denied the

County's allegation.

The issues which divide the parties have been set forth

in detail in their Joint Stipulation Of Facts and Positions, and

have been explored in their respective Opening Briefs. It is

evident that the parties have a fundamental conceptual difference

1 . Title 2, California Code of Regulations 5 60000, et seq.
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concerning what constitutes a ltmandate.ltA' On the one hand the

County views the idea of a mandate broadly, to the effect ,that  if

a statute pushes a local agency into areas where it had

heretofore not been required to go, then one has a mandate -- and

extra State funding must perforce flow as a result.

The State, on the other hand, views the concept of a

"mandate" somewhat more narrowly. In its view a mandate which

requires compensating funding by the State is one which either

establishes a new non-elective program or compels an increased

effort,or  expenditure of local funds in an existing mandatory

program. Where, as here, neither situation obtains, there is no

Constitutional mandate; and any funds which may be devoted to

such efforts (as are provided for in the statute(s) at issue)

must be obtained through the normal political/legislative

budgetary process.

The foundation of the County's argument is its

assertion that it has incurred unreimbursed costs to comply with

the legislation that is the subject of this Test Claim and,

accordingly, a "mandate" must be present, On the contrary, while

the County may have unreimbursed costs, compliance with the

legislation that is the subject of this Test Claim

reason for the unreimbursed costs.

The unreimbursed costs are the result of the manner

is not the

in which the County chose to implement the legislation that in

2. As that term is used in Article XIII B, Section 6 of the
Constitution.

619



question. Nothing in the legislation requires or implies that

the counties of California, including but not limited to Santa

Clara County, must increase their level of mental health

services, nor need they spend w more money on local mental

health services as a result of this legislation. Accordingly,

there are no new or increased mandated cost as that term is used

in Section 6 of Article XIII B of the Constitution. Lucia Mar

Unified School District v. Honig (1988) 44 Cal.3d 830, 835;

County of Los Angeles v. State of California (1987) 43 Cal.3d  46,

56. Unreimbursed costs do not a mandate make.

ARGUMENT

I.

THE LEGISLATIVE HISTORY OF THE STATUTES
IN QUESTION SUPPORTS THE STATE'S
POSITION THA.T THERE I.% NO MANDATE IN THE
INSTANT CASE.

The County states that the legislation that is the

subject of this claim has been recognized by the Legislature as

a mandate. This is not accurate. " /,

Government Code section 17575 requires the Legislative

Counsel to determine whether proposed legislation mandates a new

program or higher level of services as defined in Section 6 of

Article III B of the California Constitution.

Pursuant to Government Code section 17575, the

Legislative Counsel's determination has to be included in the

digest of the bill. In both Chapter 1747 of the Statutes of 1984
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and Chapter 1274 of the Statutes 1985, the Legislative Counsel

described in the digest the mandates contained in the bills.

For example, in the digest of Chapter 1747 of the Statutes of

1984, Legislative Counsel states 'I. . . This bill would create

a state-mandated local program by imposing various requirements

upon educational agencies. . ."; in Chapter 1274,of the Statutes

of 1985, the Legislative Counsel concluded that I'. . . This bill

would be a state-mandated local program by requiring payments

to be issued by the countv welfare department to residential

care providers upon receipt of authorization documents from the

State Department of Mental Health or a designated county mental

health agency. . .' [Emphasis added.] In both bills possible

increases in local mental health services are not described as

a state-mandated local program.

The courts have held it is reasonable to presume that

the Legislature adopts legislation with the intent and meaning

expressed in the Legislative Counsel's digest of,the bill. (See,
Maben  v. Superior Court (1976) 255 Cal.App.2d  708, 713 and People,:

v. Superior Court~(1979) 24 Cal.3d 428, 434.) Since the digests
of the,legislation  that is the subject of this Test Claim did not

state that the mental health services delineated in the

legislation are a state-mandated local program it can be presumed

that contrary to the County's statement the Legislature did not

recognize that Chapters 1747 and 1274 contained a state-mandated

local program regarding local mental health programs.
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II.

THE LEGISLATION TH&T IS THE SUBJECT OF THIS
TEST CLAIM DOES NOT MANDATE THAT THE COUNTY
PROVIDE SPECIFIC SERVICES IT WAS PREXCOUSLY

NOT REQUIRED TO PROVIDE.

The County argues that the legislation that is the

subject of this Test Claim mandates that the County provide

specific services it was previously not required to provide.

However, the County mischaracterizes the law and the nature of

the services that are delineated in the legislation in question.

In California, counties have a long history of being

legally responsible for providing mental health services to their

residents. (&, Joint Statement, pp. 34-44.) One of the

fundamental services a provider of mental health services must

provide is an assessment. An assessment is necessary in order to

determine what services need to be provided.

If one were to believe the County's description of how

it provided mental health services prior to the enactment of the

legislation in question, one must believe that mental health "
services were provided without first ascertaining what services

were needed and then providing those services without any review

to see if the services were beneficia1.a

The State cannot subscribe to the County's implicit

picture of a disorganized provision of mental health services.

3. It belies common experience to believe that any public
service arrives without its accompanying administrative baggage.
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Mental health services have always been provided with some type

of assessment as to the need for such services.

The County makes a questionable assertion when it

states that there has been a shift in 'I. . . the responsibility

for assessing and funding Individual Educational Plan ("IEP")

mental health needs away from the agency responsible for

identifying those needs of services" (See, County Brief,

p. 5, 11. 1-13). The law is quite clear that short of the

fair-hearing/judicial review process, the County is the entity

that determines what mental health services are needed (See,
.Joint Statement, p. 53).

III.

CHAPTER 1747 OF THE STATUTES OF 1984,
CHAPTER 1274 OF THE STATUTES OF 1985
AND THEIR IMPLEMENTING REGULATIONS DO
NOT MANDATE A NEW PROGRAM OR HIGHER
LEVEL OF SERVICE ON THE COUNTY AS
DEFINED IN SECTION 6 OF ARTICLE XIII
OF THE CALIFORNIA CONSTITUTION.

The services that this legislation requires are

mental health services. Counties have long had the

responsibility of providing mental health services to their

residents.

The Joint Statement summarizes the California delivery

system for mental health services at pp. 34 and following. Each
County has great discretion in formulating its own "Short-Doyle"

plan to meet local needs to the extent that funds are available.

In addition to the Short-Doyle monies provided by the State (and
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the individual County's required match) each County may provide

supplementary monies from its general fund for local mental

health services -- as Santa Clara County has historically

chosen to do'. Each County has very broad discretion in directing

its mental health resources, since the very essence of the

Short-Doyle Act is local administration and local control (W & I

Code S 5600).

The Short-Doyle Act provides little absolute guidance

to counties in formulating their local plans. While Welfare and

Institutions Code section 5651 establishes the elements of the

local plan only section 5651.1 identifies five categories of

"priority populations" (one of which is "mentally disturbed

children and adolescentstt such as are addressed by the

legislation at issue in this Test Claim) which must be considered

and addressed in developing and providing services in a county

mental health program. Even here, however, how they are

considered and the extent to which they are provided for is a

matter for local determination, Only section 5651.3 mandates .I

that within the categories of service which the county chooses to

provide, "acute, and involuntary patients" shall have "first

priority" for services.

Upon this highly flexible scheme -- and in direct

response to federal mandate -- the Legislature has chosen to

impose a single category of persons who have a special or

super-priority to local mental health services -- handicapped

children with such services written into their SEP pursuant
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to the Education of the Handicapped Act (20 U.S.C.  SS 1400,

et seq.), Such children were already subsumed within one of

the five identified priority populations under section 5651.1.

The legislation in question simply identifies them as having

tlhead-of-the-line"  privileges and, incidentally, tells county

mental health programs to provide appropriate and necessary

case management services in certain limited circumstances./'

Nothing in the legislation requires or implies that the counties

of California, including but not limited to Santa Clara County,

must increase their level of mental health services, nor need

they spend one single penny more on local mental health services

as a result of this legislation. Accordingly, there are no

new or increased mandated costs as that term is used in Article

XIII B, Section 6 of the Constitution. Lucia Mar Unified

School.District  v. Honig (1988) 44 Cal.3d 830, 835; County of Los

Angeles v. State of California (1987) 43 Cal.3d 46, 56.A'

4 . Case management is required by the legislation in
question only if residential placement is required in an IEP for ,':
a seriously emotionally disturbed child. (See, Joint Statement,
at pp. 56-57.) This is not the only required case management in
the Short-Doyle Act. Welfare and Institutions Code section 5675
requires that case management systems be developed by counties
for target populations with high hospital readmissions.

5. The Auditor General issued a report in April 1987, which
found that the number of special education students referred for
non-educational services had increased since March 1, 1986,
(Report No. P-640, p. 17). A significant growth was recognized
in the corresponding funding level in the 1987-88 budget. The
State believes that any increase in the number of children being
assessed'as needing mental health treatment is due to the shift
in responsibilities among local agencies, not because of a
mandate for a higher level of service.
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IV.

SERVICES REQUIRED BY THIS LEGISLATION ARE
NOT DISTINCT FROM SHORT-DOYLE MEWPAL  HEALTH
SERVICES ARE REIMBURSED BY SHORT-DOYLE FUNDING.

The County argues that services required by this

legislation are distinct from Short-Doyle mental health services

which are reimbursed by Short-Doyle funding. This argument is in

direct conflict with the law. Welfare and Institutions Code

section 5651 delineates items that must be included in a county's

Short-Doyle plan. Welfare and Institutions Code section 5651(g)

states that a.description of the services required by Section

7571 and 7576 of the Government Code including the cost of those

services must be included in a county's Short-Doyle plan. It is

quite clear from this language that the Legislature intended that

the services provided in accordance with Government Code sections

7570, et seq., should not be distinct from other Short-Doyle

mental health services.

As a general rule, community mental health services are

provided pursuant to an annual Short-Doyle plan. Section 5707 o?

the Welfare and Institutions Code provides that a county's annual

Short-Doyle plan is a contract between the county and the state.

Services provided in accordance with an annual Short-Doyle plan

are reimbursed at actual cost.

In 1983, the statutes were amended to allow the

Director of Mental Health to negotiate net amount contracts

between counties and the State Department of Mental Health in
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lieu of the annual Short-Doyle plan and budget (Chapter 1207,

Statutes of 1983). The negotiated net amount contracts are not

audited to cost and the counties are able to utilize any savings

that occur pursuant to the negotiated net amount contract.

Provisions of a negotiated net amount ,contract  must include,

among other things, assurance of an adequate quality and quantity

of services and an assumption of the financial risk by the County

in providing all mental health services to the population

described and enumerated in the approved contract within the

negotiated net amount.

For the fiscal year 1986-87, Santa Clara County

entered into a negotiated net amount contract with the State to

render mental health services in Santa Clara County. In that

contract, the language clearly states that the County has agreed

to provide services .in accordance with the following principal:

"(1) a continuum of mental health services which are required by

statute . , . .I' The provision of related services pursuant

to Government Code section 7570, et seq., is within the scope ,'
of this contract. Thus, any costs for mental health services

to minors, which is a population that must be provided for

(Welf. & Inst. Code S; 5651.1), that are not reimbursed from the

negotiated net amount are a financial risk the County assumed

when it became a party to this negotiated net amount contract.
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v.

THE LEGISLATION THAT IS THE
SUBJECT OF THIS TEST CLAIM IS
STATE LEGISLATION IMPLEMENTING
A FEDERAL MANDATE.

The program delineated in Government Code sections

7570, et seq., and the implementing regulations is a program

mandated by the federal government in order to comply with

requirements of the United States Constitution, federal statutes

and regulations,

A reading of Government Code section 7570 clearly

evidences the intent of the Legislature to address issues

regarding California's compliance with Public Law No. 94-142,

as amended ,(20 U.S.C. §S 1400, et seq.), by further delineating

the state's and local agencies' responsibilities under Public Law

No. 94-142, which was first implemented in California in 1977.5'

A. The Leqislation  That Is The Subiect Of This Test Claim
Does Implement A Federal Nandate  Contained Ln Section
504 Of The Rehabilitation Act of 1973.

Consistent with the analysis by the United States

Supreme Court in Smith v. Robinson (1984) 468 U.S. 992, it must

be concluded as a matter of law that handicapped children have

a constitutional claim to a free appropriate public education,

and that when the United States Congress enacted Public Law

No. 94-142 it recognized that a series of "landmark court

6. The underlying constitutional nature of Public Law
No. 94-142 is set out at pp. 5-8 of the State's Opening Brief.
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casefil' had evolved for the handicapped the right to equal

education opportunity. In Smith the Court stated that Public

Law No. 94-142 I'. . . is a comprehensive scheme designed by

Congress as the most effective way to protect the right of a

handicapped child to a free appropriate public education. We

concluded above that in enacting the EHA, Congress was aware

of, and intended to accommodate, the claims of handicapped

children that the Equal Protection Clause required that they be

ensured access to public education." Smith v, Robinson, supra,

at p. 1017.

B. The Lesislation That Is The Subject Of This Test Claim Is
State LeGslation  ImDlementinq  A Federal Mandate Contained
In The Education For All Handicapped Children Act Of 1975.

It is clear that the matters provided for in Chapter

1747 of the Statutes of 1984 and Chapter 1274 of the Statues of

1985 and the implementing regulations are in essence required by

the federal,government  in order to comply with the United States

Constitution, federal statutes and regulations. ".

The legislation on its face indicates that it is

federally driven and is not a new state mandated program or

higher level of service of an existing program within the meaning

of Section 6 of Article XIII B of the California Constitution.
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c!. Counties, As Aqencies  Of The State, Mav Be Required To
Perform Services On Behalf Of The State.

It is undisputed that both counties and school

districts are agencies created by the State to in large part

perform State functions at the local level.L' Accordingly, when

the State is mandated by federal law to undertake certain

activities, the fact that it chooses to delegate primary local

responsibility for accomplishing the task is a matter within the

sound dispretion  of the appropriate legislative and/or executive

officials of the State.

VI.

GOVERNMENT CODE SECTION 17513
IS NOT UNCONSTITUTlONAL  AS
APPLIED TO THIS TEST CLAIM.

The day has long since passed when it can seriously

be argued that a state is not under a mandatory constitutional

duty to provide a free and appropriate public education for

handicapped children resident therein. Only in the most

technical sense could any state's participation in the federal

EHA be characterized as "optional" -- and, as shown above, even

if a state chose not to participate in EHA its underlying federal

constitutional obligation to provide handicapped,children  with

a free public education and such related services as may be

necessary for them to benefit therefrom would remain unchanged.

7. &, 45 Cal.Jur.3d, Municipalities, $$$$ 3 and 114
[counties] and 56 Cal.Jur.3d, Schools, s 58 [school districts],
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The provision of a free and apprOpriate  public

education for handicapped children, and appropriations therefore,

are simply not a matter over which the State of California has

any fundamental discretion. While the State clearly has

discretion to assign functional responsibility for providing

services to appropriate subordinate local entities (or to provide

such service directly) it clearly has no discretion to say that

the services in question shall not be provided.

Accordingly, compliance with EHA is so far beyond the

optional or the discretionary as to make the concept of

inducement by monitory reward alone (as in the case of City of

Sacramento v. State of California (1984).156  Cal.App.3d  282, 198,

and Government Code section 17513) simply irrelevant. Granted,

the EHA contains a tasty federal carrot -- but the federal

government and each of the thousands of parents of handicapped

children holds in his or her hand a truly compelling legal stick.

It is the presence of this stick which removes the element of

discretion&' -- as well as the need to interpret section 17513 as

the County would do.

8. &, Cal. Const. Article XIII B, section 9(b).
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CONCLUSION

The State is not unsympathetic to the County's attempt

to maintain stability in its mental health program in an era of

relatively diminished resources. However, though the County's

presentation is artful it is ultimately smoke and mirrors rather

than substance, California gives its 58 counties a great degree

of local control over local

legislation in question has

in one small portion of the

mental health services. The

imposed relatively minor requirements

whole and left the counties with

virtually unfettered discretion to adjust to this small

imposition. No increase in overall effort is required by the

State, nor is a new program laid on the counties, Accordingly,

there is no "mandate" and the State should prevail in these

proceedings.

DATED: February 24, 1989.

Respectfully submitted,

JOHN K. VAN DE RAMP, Attorney General
of the State of California ,'

CHARLTON G. HOLLAND, III
Assistant Attorney General

STEPHANIE WALD, Supervising
Deputy Attorney General

%.ARLAN E. VAN WYE. .
Deputy Attorney General

Attorneys for Respondents
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ADM.  LAW JUDGE: This is the hearing in the Matter of the

Test Claim of the County of Santa Clara dealing with handicapped

and disabled students. We first met and had a pre-hearing

conference on April 22, 1988. And we have had a number of

conference calls, and a joint statement of facts and positions

have been generated and marked for identification.

What number did you want to give that?

MS. CHAPMAN: I think Exhibit 1.

MM. LAW JUDGE: That will be Exhibit 1. Okay? And

that's a 66-page document, dated December lst, 1988, and signed

by Harlan E. Van Wye, Deputy Attorney General, representing the

Department of Education, Finance and Mental Health; and Susan EI.

Chapman, Deputy Attorney for the County of Santa Clara. And

that has been marked Exhibit 1.

And I have also marked as Exhibit capital A the

Commission letter of February 18, 1988, and the Commission's

file of documents that were sent in this matter; capital B is a

notice of pre-hearing conference, and C is the pre-hearing

order.

The case is being heard before the Commission on State

Mandate for the State of California on December 1, 1988, in

Sacramento, California.

I would like to get the appearances starting first with

the County.

MS. CHAPMAN: Susan Chapman, Deputy County Counsel,

appearing on behalf of the County of Santa Clara.
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MR. VAN  wax: hrlan E. van WYe,  Deputy Attorney General,

appearing on behalf OF the State.

MM. LAW JUDGE: Thank you. Okay. We had a discussion

mfore  WC went on the record as to what we would be doing here

today, and we are going to take Borne  testimony from a few

witnesses, and at the conclusion of taking of the testimony we

are going to arrange for a briefing schedule to brief and make

the closing arguments in this  matter to be concluded by the end

of January.

Ms. Chapman indicated that she would like to make a brief

Dpening  statement to kind of give a background for this test

claim.

Ms. Chapman, would you like to do that now?

MS. CHAPMAN: Thank you, your Honor.

The issue that is before you being referred from the

Commission on State mandates is whether or not the legislation

subject to this test claim creates a mandate as defined under

th&California  Constitution and California state law. And so

the questiontoday is whether it's -- whether it is a mandate.

We wanted to introduce some evidence as to the dollar

impact of this legislation on the County of Santa Clara because

I think that it's  important that you have an idea of the impact

in order to make a determination as to whether or not it's 6

mandate, but if you find that there is a mandate and the

Commission finds that there is a mandate, there will be other

procedures down the road that will define exactly what that --

you know, in dollars and cents what that mandate is; what the

parameters and guidelines are. So the facts that will be

391?
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introduced as to the significance of the claim are mainly to

give you -- sort of put you in the ballpark.

This is a claim that has to do with mental health

serv ices  for handicapped students. And legislation primarily

went into effect and impacted the County in fiscal year 1986-81

which is the subject of this test claim.

The evidence I think will be uncontradicted that this

legislation requires the County to do some things it did not

have to do before, the services that the County is required to

provide pursuant to this legislation -- services to handicapped

students. And those handicapped etudents have a right to those

services under Federal law. So this puts it in a whole

different ballpark for the County.

. The County generally provides mental health services to

the population and makes its decision about how it is going to

spend its resources. This is a very different program in that

under Federal law and under State law certain handicapped

children who need mental health services in order to take

advantage of their education are entitled to receive them, and

the formal procedures to have that happen are clear. They have

a right to ask for a fair hearing or to go into court if they

feel they are not getting the services they are entitled to.

This is the only mental health entitlement program; other

mentally ill people in the County sort of have to stand in line.

The legislation specifically requires the County to enter

into interagency agreements with educational agencies. It

requires them to conduct a very particular special kind of

mental health assessment following State regulations. And it
. . . . . 392
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~1.-,. requires the County to participate in what really jip the

educational process in the form of IEP meetings, Individual

Education Program meetings for children. And it requires the

County to provide mental health services that a child needs in

order to benefit from his education. And it ratxuircs  the County

to provide case management services and to be part of the team.
. And that the cost of those services is substantial. And the

services that are provided for those children are not the same

as all mental health services that are provided to those sick

children.

There is a large population in Santa C'lara  County of

children in need of mental health services. This legislation

picks out a sub-group of that population, children whose mental

health problems leads them to have difficulties in education.

And it happens over a long period of time. And a number of

other requirements are met. Those kids get, basically, to be

put at the head of the line. And they receive services before

anybody else. The IEP, the program for delivering mental health

services to handicapped students begins from Federal statutes,

and the State has opted into a plan that requires them to follow

the Federal guidelines.

This legislation shifted some responsibility that

previously had been held by school districts to the Mental

Health Bureau. There was a small shift of funding, but the

shift of funding was willfully inadequate and did not provide

for cost -- did not reimburse the County for all of the costs of

the program.

And I just wanted to say that much by way of opening and

9 . 393 I
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:hen ark that Exhibit, that the document marked as 1 for

furposes  of identification be moved into evidence. That's the

j6-page  document entitled Joint Statement of Pacts and

?ositions.
ADM.  LAW JUDGE: Any objection?

MR. VAN WYE: No objection, your Honor.

ADM. LAW JUDGE: Okay. Exhibit 1 is admitted.

MS.  CHAPMAN: We would then ask that the Commission's

Letter and the Commission's file be moved into evidence?

ADM. LAW JUDGE: Any objection?

MS. CHAPMAN: Marked as Exhibit A.

MR. VAN WEY: No objectian to A, 8, or C, your Honor.

ADM. LAW JUDGE: Okay A, and C are admitted.

MS. CHAPMAN: At this particular time I would call

Pobert  Porter.

ADM. LAW JUDGE: Well, let me just see if Mr. Van Wye

las  any opening statement that he wants to make.

MR. VAN WEY: Well, I really hadn't, your Honor, prepared

an opening statement. I think the State's position is clear

from the documents that have been already in evidence and most

of uhich,  I think, you have had a chance to examine.

Basically, the two principal arguments that the State has

that does not constitute a mandate -- or that the legislation in

question is implementing a Federal requirement. And, secondly,

that, as Ms. Chapman alluded to, in fact, specifically mentioned

is what this does is it creates -- is telling the counties the

priorities in which they utilize mental health dollars. Not

telling the counties to spend anymore, simply saying that of-I .
-... 394
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the -- it's by way of saying of the PoRUlRtiOa  in need of mental

health serv$ccs  within Santa Clara County certain groups need to

be nerved first, and not mandating an incrcaee level of anything

for the County, but rather just simply --

The State in its wisdom in exercising its police power or

its sovereign power is toward the counties who are, of course,

creatures of the State, and is simply directing them to

prioritize them in a way that the State legislature has the

legitimate authority to tell them how to prioritize money that

they were receiving from the State.

With that I have no further questions and -- no further

statement, rather, and it will -- our position will be set out

in the briefs to follow.

ADM.  LAW JUDGE: You had said that you had two principal

arguments. Did you include both of them in that?

MR. VAN W'YE: Well, the Federal and the prioritized.

ADM. LAW JUDGE: Okay. Ms. Chapman, you may proceed.

MS. CHAPMAN: I would call Robert Porter.

ADM. LAW SUDGE: Step forward and raise your right hand

and I will swear you in.

ROBERT F. PORTER,

called as a witness by the Appellant, was sworn and testified as

follows:

ADM. LAW JUDGE: Okay. Please have a seat right there.

And if you will state your full name and spell it.

WITNESS: It's Robert F. Porter, P-o-r-t-e-r.

ADM. LAW JUDGE: Thank you. You may proceed.
I 3 9 5
L h
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DIRECT EXAMINATION

BY MS. CHAPMAN:

Q. Mr. Porter, what is your occupation?

A. I am a psychiatric social worker working for the

Mental Health Bureau of Santa Clara County.

Q. And what roles do you hold as a psychiatric social

worker?

A. As a psychiatric worker I hold the roles of

Children's Coordinator for the Mental Health Bureau and also as

a Health Services Supervisor.

0. And what are your responsibilities as Children's

Coordinator for the Bureau.

A . Okay. In general, I coordinate the activities of

the services of children-adolescents in Santa Clara County and

act as liason to other departments and agencies, oversee a

child-adolescent coordinating group which is a consortium of

county and contract providers and mental health services of

Santa Clara County; then various other duties as I am directed

by the Mental Health Bureau of directors.

Q. And then how long have you held that position?

A. Since 1985.

9. And how long have you worked for the County as a

psychiatric social worker?

A. Since January of 1984.

Q. And you have before you a document. Could you

describe that document?

A. Okay. It's a declaration of -- that I had signed

today. Do you want me to describe it?
3%. .

7
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Q. Yes.

A. Okay. It's a declaration of my responsibilities

within the Mental Health Bureau of the County of Santa Clara;

specifically, my involvement in relation to implementing

services in our AB 3632 program which were our program services

that have been mandated through, as I would describe the

statutes, 1985 and '86 and that relate to A5 836 and 832.

And, also, in it I state my process for not only being

involved with the program but in reviewing the data, the

information that's available that suppor+k this tes't  claim.

Q. Have you over --

And this is a document that's 14-pages  in length and has

an exhibit A, B, and C attached to it. Is that right?

A. Yea,  it is.

P. Have you reviewed that document?

A. Yes, I have.

8. And you signed it under penalty of perjury?

A. Yes, I have.

Q. Does it accurately set forth -- is it a true

statement?

A. Yes, it is.

Q. Mr. Porter, are you'familiar  with the impact of

AB 3632 on the County --

A . Yes, I am.

9. -- 1986 and '87. If you could wait for the end of

my question.

What was the impact on the County?

A. Okay. In general, the impact has been an-.._
397
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increasing impact where it'6  increasingly --

Should I may  ra have had to prioritize our --

rc-prioritize our general services,  general mental health

services for children and adolescents in Santa Clara County in

that these youngsters in our understanding in implementing the

regulationa are that they have priority.

And we have had to eBsess these kids as they have been

referred through the process by school districts. We have had

to serve them with the specific mental health needs that were

assessed end have to do that following very specific legal time

lines.

The major impact for us has been that it has increased

our waiting list for other kids who have been referred through

our general population that we had been serving previously. And

L would say that's probably it, generally.

A specific issue that has come out of that, that has been

real clear, is that this being a mandate having to serve these

youngsters we are now having --

MR. VAN W-YE: Your Honor, I am going to object. It's not

responsive to the --

ADM.  LAW JUDGE: Okay. Just wait for the question.

BY MS. CHAPMAN:

Q. Are the children that are  seen through the AB 3632

,progrem  the same children that otherwise would be seen by the

County?

A. Not necessarily.

Q. Could you explain?

A. Yes. We are required under AB 3632 to provide

1 cl
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treatment services or pay for those for all youngsters who are

duly referred to us through special education and that we astaess

and deem that their assessment results in their needing

treatment.

Those youngsters, all the ones that we have done, are not

necessarily the same youngsters that WC had seen previously.

There are many youngsters that are not as disturbed as we had

seen previously; that in our priority for Santa Clara County

would not be youngsters that wou3.d  be at the top of our waiting

list, for example. And, specifically, we are having to see kids

that are less disturbed than kids who are more disturbed that we

are not able to see in our other general population.

'Q. And the AB 3632 program requires that you provide

these services free of charge?

A . Y e s , they do.

Q. Are you eerving children who otherwise -- serving

free children who otherwise would have to pay 100 percent for

the cost of the services provided?
I

A . Y e s ,  w e  are.

9. Does the --

MR. VAN WEY: Your Honor, I am going to object to that

.last question and move that it be stricken on the 'grounds of

relevance. I mean, what relevance does that have to the issues

of whether there is a mandate.

ADM. LAW JUDGE: Do you have an offer of proof?

MS. CHAPMAN: I forget what the question was. Could I

have it read back? I am sorry.

(The question was read.)

-. ~_..
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MS. CHAPIW?: Part of the definition of a mandate is --

has to do with increasing services or, I believe, decreasing the

revenue opportunities for the County.

The fact that we have -- we are serving children who

otherwise would be served by private providers, or would have to

pay 100 percent for the rervices if it were not through this

program, certainly is an impact on having to serve youngsters

free as a part of the mandate.

MR. VAN WYE: Whether or not a parent has to pay for

services does not seem to me to be particularly germane to the

issue as to whether there is a mandate on -- the State law

creates a mandate. I think that was the thrust of the question.

ADM. LAW JUDGE: I don't know. You know, I suppose

that -- 1 haven't read enough background to be really able to

rule on that, and I would like to leave it in.

MR. VAN WYE: I can appreciate the difficulty you are in

and --

ADM. LAW JUDGE: I mean, it would seem to me just in a

general sense that wherein a mandate requires a county to add a

service or increase their existing services that perhaps seeing

mentally -- or having to assess mentally disturbed students free

of charge where otherwise those same students would have to pay

,100 percent of an assessment if they -- if their parents or some

other private provider made that request could be relevant to

whether -.-.e  County was asked to increase their services. Y O U

know, this is without having a tremendous amount of background

in this particular area, it would seem like the possibility of

3
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MR. VAN WEY: Perhaps, I could Bake this .-- I understand,

I think, your problem.

Perhaps, I could make this a continuing objection and you

could rule on it at the time  that you deem appropriate, and that

He. Chapman could continue to present such evidence that she

thinks she needs to have.

MM. LAW JUDGE: Yea. I think probably the best way of

going about this is that you should make your objection when you

do not think it's relevant to filing a mandate or not. And then

in your closing briefs, of course, you could address this, and I

would eventually rule in my proposed decision.

MR. VAN WYE: Yes. In order to avoid having to hop up

and down every time, let me just'oay that I have a continuing

objection to this entire line of questioning and leave it at

that and request that you make a ruling in your decision.

ADM.  LAW JUDGE: Okay. And I would request that you

point out in what way you felt that it was not relevant in terms

of your closing brief. Okay? I am sure you will be doing that

anyway.

-1 will grant you your continuing' objection.

BY US. CHAPWiN:

Q. Has this program also resulted in the County seeing

children who otherwise would be seen by private providers?

A. Yes, it has.

Q. How many children were seen under this program for

1986-077

A. 568.

Q. And of those 568 were some of those children new to
I 401_-
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the County xecntal  health bureau rystom?

A. Yen, they were.

Q* How many were new referrals, of children who had

never received mental health services from the County before,

out of the 5681

A. If I may refer to my declaration. 33.6 of those m-e

new to our 8ystcm.

Q. How many children --

This program can result in a child being referred into a

residential treatment program. Isn't that right?

A. Yes.

0. And being placed out of home. During 1986-87, how

many children were placed  out of home pursuant'to  AB 3632?

A . Thirteen children.

Q. Are there other children who the County has some --

County mental health has nome  responsibility for who were placed

I
out of home during that year?

A. Yes. Those for the State hospital.
.

Q. How many -- approximately, how many children were

placed in the State hospital?

A. During '86 and '87 it would have been approximately

30.

Q. And were there also some children who were placed

in sub-acute residential treatment centers for whom the County

WRS  paying some mental health funding?

A . Yes, there were.

Q. And approximately how many were there?

A. I would say approximately 24.
402
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A. No, they were not.

Q. Were any of 24 that were in residential treatment

9 that the County was providing some mental health services, were

10 I
any of thdse receiving the mental health services pursuant to

cl. Were these 30 children in the State hospital and

the 24 in the -- would the 30 in the State howital be the most

acutely ill?

A . Y e s ,  t h e y  would.

Q* And were any of those children placed in the State

hospital pursuant to AB 36321

1 1 IEPS.

12 A . No, they were not.

13 I ADM. LAW JUDGE: Which? This is the residential

I
1 4

i,
15

treatment centers?

MS. CHAPMAN: Yes.

16 BY MS. CHAPMAN:

17
I

Q. How do the -- are these children and some of the

18

1 9

20

21

22

23

24

25

other children seen by the County sicker than many of the

children, the 5683

MR. VAN WEY: I am going to object to that question.

Really, lack of foundation. I simply don't understand "sicker."

You know, there seems to be a lot of -- and with all due respect

to my colleague and respect to Mr. Porter there is some terms

that are being bandied about that are professional terms with no

reference of definition. And, again, it also is an issue of

26 relevance, continuing issue of relevance to this whole line of

27 questioning.

28 ADM. LAW JUDGE: Okay. Perhaps you could break this down
-t
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just a little bit because I was unclear what you meant by that

last  question ss well.

us. cNhPMAN: Let me say it a different way.

BY MS. CHAPMAN:

Q. Does -- the children who are in State hospitals,

the estimated 30 children in 1986-87, were those the most

acutely disturbed children in the County?

A. Yes, they were.

Q* And the County also provided adolescent day

treatment services. Were all of the students in adolescent day

treatment receiving the adolescent day treatment in 1986-87

through IEPs?

A. No, not all.

9. Thank you. Could you describe for us the kind of

children who are in acute need of mental health services who do

not qualify for services under A9 36321

A. Okay. Examples would be the 36 youngsters placed

in the State hospital which are the most acutely mentally

disturbed youngsters in that they require a locked facility for

dealing with their mental disorder. That's not true of other

youngsters. That's not true of any of the youngsters that uere

referred to in 3632 as examples.

As examples of kids who do not qualify are youngsters who

have acute crisis that might even require them being

hospitalized in an in-patient unit because of being acutely

suicidal, possibly even dangerous to others, but it's a short

term problem that is expected with either in-patient and/or

out-patient treatment to have the situation resolved within a
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latter of several weeks or a few monthe. Those Youngsters do

lot qualify under 3632 because  the problems exhibit -- they

exhibit, haven’t been for a long period of time.

If the youngster is functioning adequately in school, or

!ven adequately, or making adequate progress in his or her

pecial education program and suffer any kind of a aerious

lental  or emotional disturbance they don't qualify.

And may I refer to my declaration, if I am answering the

pestion  that you are asking.

MS. CHAPMAN: I think that maybe at this point, since the

judge has not had an opportunity to review your declaration,

rhat I would ask is that the declaration be marked for

identification as 2 and admitted into evidence as Exhibit 2.

MR. VAN WYE:  I have no objection to the declaration being

aarked and admitted subject to, essentially, the continuing

,bjection  that I have as to the relevance of some of the data as

to the cost; in fact, the parents don’t have to assume some of

the cost on it. And, also, with the understanding, of course,

that all data with respect to cost is simply to give you a sense

of proportions of the problem. And that I don't -- it's my

understanding and, I believe, Ms. Chapman‘s understanding, that

the scope of the mandate, the amount, the dollar amounts of the

mandate is not something that is before the Commission at this

time, but only whether or not there is a mandate.

And subject to those comments I have no objection to the

admission of that document. And, in fact, perhaps it might be

useful.

We have previously discussed a number of documents that.  .
4c5
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Ms. Chapman wants to admit. I can stipulate them all in at this

????? ?? nd perhaps you might rant to take ,a recess and examine

them or proceed on with the witnesses at pours and Ms. Chapman's

pleasure.

MS. cBApM?%N: It would be fine with me to have the

remaining documents admitted into evidence and we can take a

break, and then we cun  just have Hr. Van Wye have an opportunity

to do a cross of Mr. Porter and do a CXCJBS of Mr. Wytock whose

declaration at that time will have been put into evidence.

ADM. LAW JUDGE: Okay. The declaretion of Robert F.

Porter is admitted as Exhibit 2.

MS. CHAPMAN: I would ask that the declaration of David

Wytock, which is a six-page declaration, with exhibits A, B, and

C attached be admitted as Exhibit 3.

KR.VAN WYE: Without objection.

MM. LAW JUDGE: Okay. Exhibit 3 is admitted.

MS. CHAPMAN: And I would ask that the County of Santa

Clara's "Negotiated Net Amount Contract" for fiscal year 1986-87

between the State Department of Mental Bealth and Santa Clara

County, cover sheet is dated December 23, 1986, it is a 2O-page

document with exhibits A, 8, C, D, E, F, 0, H attached. And

attached to it are attachments 1, 2, and 3 which &re  the budget

information that were submitted at the time of the contract.

Exhibit 5 is a report by the Auditor General of

California, dated April, 1987. And it's a numerous Page

document and ends with Page 28 which was a responsive letter

signed by D. Michael O'Connor, M.D., Director of Mental Health

for the State. And I would request that that be introduced into--
. . 406
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evidence as Nxhibit 5.

MM. LAW JDDGE,: Okay. Was there any objection to

Exhibit 4 coming in, the "Net Amount Contract"?

MR. VAN WYE: No. No objection, your Ho:?.

MM. LAW JUDGE: Okay. That will be admitted.

How about the report of the Auditor General. Exhibit 57

MR. VAN WYE: No objection.

ADM.  LAW JUDGE: Okay. It's admitted.

M S .  C H A P M A N : I would aek  that the supporting declaration

of the County of Riverside, dated November 17, be admitted as

Exhibit 6. It's a three-page document and it is signed by John

J. Ryan, Director, of the County -- Riverside County Department

of Mental Health.

MR. VAN WYE: I have no objection to its admission with

the proviso that really it is argument, and it's in the nature

of a brief rather than a fact.

So I will have no objection to its being admitted, again,

with the understanding that this is -- while it's an exhibit,

it's in the form of an amicus  brief rather than stating a

factual situation in the most part, or at least certainly large

portions of it are conclusionary and argumentative.

There are some facts that are stated and that we have no

reason to doubt the veracity of the numbers, but we can't

stipulate to the numbers. We haven't had a chance to

cross-examine Riverside County, but those portions which --

Essentially, what we would say is we will agree to the

admission of this document with the proviso that it be

considered as argument rather than as fact.
PC!7
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MM. LAW JUDGE: Do you have any  problem with that?

MS. CHAPMAN: I don't have a problem with that.

ADM. LAW JUDGE:  Okay. ' Exhibit 6 ia admitted.

M S .  CHAPKIN: We would ask that Exhibit 7 be admitted.

This is II document -- actually, a two-part document 'from the

City and County of San Francisco.

The first is II. letter to you, your Ronor,  dated April 21,

1988, signed by Paula Jesson,  Deputy City Attorney. And the

second part is a two-page declaration from Reiko Honuna True from

the City and County of San Francisco. She is the Assistant

Director of Health for Mental Health Programs.

And this, like the supporting declaration from Riverside

County, I would assume the'state would ask to be admitted more

in the form of an amicus rather than evidence.

MR. VAN WYE: Yes. That's correct, your Honor. With the

previous understanding with regard to Riverside County applied

to Exhibit 7 we have no objection to their admission.

ADM. LAW JUDGE: What are you calling Exhibit 7 now?

MS. CHAPMAN: It's a four-page document. The first

two-pages are from the Office of the City Attorney, the second

two are from the Department of Public Health, both from the City

and County of San Prancisco.

ADM. LAW JUDGE: Okay. I am going to call this the San

Francisco document, and it is a 40 some odd page document?

MR. VAN WYE: Yes.

ADM. LAW JUDGE: You see, I have a little line that's

about that long and that wide. You see, I have to come up with

some catch phrase, you know, to put in there.
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MS. Cx.APMAN: San Francisco supporting letter.

ADM. LAW JUDGE: Okay. That's admitted.

MS. CHAPMAN: Okay. That's it.

ADM. LAW JUDGE: So would you like me to take a break EUI~

read over these documents now.

MR. VAN WEY: I think it may be useful. Can we go off

the record?

ADM. LAW JUDGE: Yes. Let's go off the record.

(Recess.)

MM. LAW JUDGE: Back on the record. You may proceed.

MS. CHAPMAN: I will pass the witness.

ADM. LAW JUDGE: Okay. Cross-examination.

MR. VAN WYE: Yes.

CROSS EXAMINATION

BY MR. VAN WRY:

Q* Mr. Porter, just a couple of questions. Referring,

specifically, to Paragraph 10 of your declaration, which is

found on Page 13, what is your knowledge --

Do you have any responsibility with regard to

prioritizing the County Department of Mental Health budget?

A. It's  a limited responsibility as Children's

Coordinator.

Q. What is your responsibility in this area?

A. As a Children's Coordinator it's in a complicated

capacity. And as the Chairperson of the Children's Coordinating

Group I am periodically asked to give feedback -- information to

the Bureau policy group, the Director of Mental Health, from all

mEa In

OFFICE OF ADMINISTRATIVE HEARINGS

656



1

';- 2
3

4

5

6

7

8

9

10

11

12

13

,c- 14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

E the providers. In that sense it surffxes eech pear around

adget  time when we talk about priorities in children.

Q. To your knowledge, how does th@ County decide how

5 allocate it's mental health dollars among the various

smpeting communities? I mean, communities not necessarily in

he geographical nense,  but in the functional eense within the

ental  health budget?

A. I could speak more about children services.

Q. Perhaps, the next witness might be the more

ppropriate one to ask.

Could you tell us how you make those allocations among

hildren's services?

A. All I can say is my input into that is related more

0 clinical priorities. I make that input. I can't say,

pecifically, how the Bureau does that. I mean, I am part of

11 that; ultimately, I don't think I can say.

Q. Well, in your declaration, and that's why I

,refaced  this line of questioning with the reference to your

.eclaration, you indicate that the County's loss has

lexibility:

"Generally, the County has the flexibility to

determine treatment priorities, given limited

resources. The County has lost this flexibility

with regard to IEP-related services, as the

legislation mandates that the County provide

mental health services pursuant to IEPs,  regardless

of the severity of the mental condition, and

regardless of funding limitations." .
410
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A . Excuse me, which page are we on?

Q. We are on Page 13.

A. I am sorry. Wrong page.

Q. Yea. Paragraph 10, Page 13.

A . Y e s . Thank you.

Q. Prior to the enactment of the legislation in

uestion, were all -- were there funds available to serve all

he mental health needs for children in Santa Clara County?

A . No.

Q. Subsequent to -- what populations were being served

nd what populations were not being served prior to the

egislation in question?

A. Okay. The populations being served -- I think,. to

nswer more directly the part of your earlier question --

Within mental health there is a certain amount of

iscretion given to local -- to each of the mental health

roviders to determine priorities, some priorities within

arameters.

Q. When you say "mental health provider," do you mean

omeone who is employed by the County as a County employee or

omeone who is a private mental health provider under contract?

A . I would be speaking of a unit or a program.

peaking of a program it might be one of the seven county mental

.ealth  out-patient clinics. It might be a private contract

.gency . One of the --

Q. So it would be a combination of employees and

iontractors  that provide -- collectively provide mental health

iervices  in Santa Clara County? -
. . 41% q-
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Uh-hum, uh-bum.

Now with regard -- and I take it your answer is in

he affirmative. The reporter sort  of has trouble picking up

Yes.

Yes's and no's, generally.

Okay.

So the answer is in the affirmative?

Yes.

Okay. The mental health providers prior to the

gislation were not serving the needs of all of the eligible

opulation in the County in the children's area. Is that

Correct.

How was -- how was it determined prior to the

egislation in question who would get services and who would not

et services?

Primarily, I would say on the clinical, the

inical definitions and clinical priorities. And what I am

based on the out-patient services, based on the

iorities in a given region.

For example, in an out-patient clinic we have's general

derstanding of priority. We have to serve youngsters who we

danger to themselves or others, youngsters who are in acute

youngsters who may need hospitalization, youngsters who

ill require a higher level of care if not treated immediately,

alk-in services: that kind of thing. And in the last several

ears it ends up that every clinic has had a waiting list and is
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onstantly triaging priority time.

P. When you may  in the last reveral  pears, you mean

everal years before the legislation in question, or pre-19857

r are we talking between '85 and '881

A. No. I would say pre-1985, absolutely.

Q. Well, this line of questioning that I am dealing

ith is prior to the legislation in question.

A . m-hum, uh-hum.

9. So pre-1985 you had a hierarchy of priorities that

enerally you were trying to direct your mental health assets

owards the more severe situations leaving occasionally a

allout of relatively severe things, problems that just  weren't

eing handled. Is that correct?

A. Yes, generally so.

Q. Okay. Now, what has been the affect of the

egislation in question with regard to prioritizing the process

nd the clients that are being served in Santa Clara County?

A. Okay. These youngsters are a top priority. One

xample would be one of the smaller children's clinics, one of

even, would have a waiting list: would be serving in that

rogram's judgment the most severe youngsters. And with the

dvent of this law these youngsters get referred in and are not

n the waiting list and go right into service, creating larger

aiting lists and kids that that particular center had

linically judged in higher need of service.

We have kids on a waiting list that need to be seen more

han once a week service, for example, that are now on a waiting

list. And then a decision is made to see a youngster under this
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Bgislation that may need once a week therapy, for example..
cl* Were the children who are currently served in Santa

lara County by virtue of having mental health aervicss as a

omponent of their IEPs,  would these children be eligible --

Duld  these children have been eligible for mental he'alth

ervices  from Santa Clara County prior to the enactnient of the

aw?

A. Some would.

P. Who would and who would not?

A. That would have been on a clinical determination.

Q. Could you explain how determination would be made

s to why some person would be eligible for services and why

ome person would not be eligible for services?

A . Okay.

Q. And my question is not -- and let me just clarify

iy question.

It's not that they would necessarily get the services

because of the prioritizing that you have previously explained,

but would they be eligible for services?

A. Yes. The term "eligible," I am sorry, does confuse

.t. Yes*  many kids are eligible. We may have in the general

copulation  many thousands of kids that are eligible that we

don't  even know about. So, yes, kids would be eligible. But

again, we determine those kids that have become known to us

sither  have been referred in to us by whatever source and then

re make a decision.based  on pretty much clinical reasons. An

axample  of that would be like a youngster -- like someone I had

Described earlier where each of our centers and all of our
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ivate agencies have some emergency crisis responsive

pability and that shows a top priority. And if a youngster

mes in that is reriously disturbed and is a muicidal youngster

maybe a youngster that iB in acute distress from a recent

isis,  tragedy in the family, or whatever, would be a youngster

der any circumstance that would be a priority for us.

Q. Is it fair to say that if a person, a child in

ante Clara County, is identified as being in need of mental

ealth services, that he or she is, at least, technically,

ligible to receive these services from county mental health,

erhaps for free, perhaps having to pay for the services,

epending on family income --

A. I guess,  potentially, but that would depend upon

e circumstance. There are many kids in Santa Clara County

ior to this that school districts would refer privately that

would never even know about, and you could say in a broad

me that that youngster is eligible and we would never even

ow about it.

Q. You wouldn’t know about it, but if a child

eded -- if a child needs mental health services and resides in

nta Clara County that child can come to the County Office of

ental Health and suy, "Please give me some services." Is this

fair statement? And you may say, no, because you are not

erious enough, but ii you had the resources available you would

e able to provide mental health services for that child.

A. Well, we would provide consultation and might

ssess the situation. We would not necessarily provide that; we

ay determine that the youngster of the family doesn't need
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cntal  health services.

Or we might consult with whoever the referring

erson is, sure.

Let me give you a hypothetical. Assuming you had

unlimited budget, an absolutely unlimited budget, an

limited ability to hire professional staff, office space, and

is sort of thing, if a child needed mental health services in

nta Clara County, could they come to the County Mental Health

partment and receive those services?

I would have to know the individual

Well, assuming the child needed the mental health

ervice,  but perhaps had a family that could afford to pay,

ould bring the child to County Mental Health and ask or insist

n services being provided?

MS. CHAPMAN: I would object on the basis of relevance.

MR. VANWYE: Well, let me give you essentially where I

m going on this by the way of an offer of proof.

One of the contentions that the State maintains is that

is law does not impose any new duties on the County. It

imply reprioritizes the population that the County must serve.

What I am attempting to establish through this line of

uestioning is basically that the County has never had an ides1

orld in which it could serve everyone. It's always had a

riage process wherein people fell out of the bottom.

The population that is now being served pursuant to IEPs

as always been eligible for County mental health services. The
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amily might be well-to-do and they may have had to pay for

cse services, or the school district may have had to fund

cse services if they were required by IEP, but they could

ways come to County health for these services.

That, in essence, the only thing that the legislation in

estion has really done is to, basically, take away discretion;

at is take away a minor part of the discretion of the County

ntal health and say that the State  in its wisdom has decided

at the most important priority that you have at County mental

alth is to serve handicapped children who have mental health

mponents written into their IEPs. And that's all that this

egislation has done. And the County is not required to do

ything more than it used to do. And it's a matter of complete

olition as to the remaining population that they serve; that

hey make a decision in their wisdom.

Having made that as an offer of proof, perhaps I could

ubmit that as a question to Mr. Porter.

YMR. VAN WYE:

Isn't that a true statement of fact?

Well, I guess. your Honor, I guess that's what

art of my declaration is that the County has lost that

lexibility or discretion as you would describe. I described it

s flexibility. And that was the point of my declaration; that

e have lost that flexibility to make that determination based

n treatment severity which has been our major criteria.

So that's what it has done. It has removed the

bility for you to -- it's, .in  effect, said that there are

certain patients that come to the head of the line, and it has
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aken  away nomc  Of your treatment flexibility through the County

o make that determination?

Absolutely.

Which ia our basic priority or process of

rioritizinq, yes, absolutely.

So is it imposed -- has the law imposed any new

equirements on the County Mental Health Service system overall;

n other wards, does the County Mental Health system in Santa

lara County, are they required to spend more dollars by virtue

f this legislation.

MS. CHAPMAN: I would object. The question is compound.

MR. VAN WYE: Let me rephrase it. I will withdraw my

As a result of the legislation in question, is

ounty Mental Health required to spend more dollars?

MS. CHAPMAN: I would object based on lack of foundation.

MR. VAN w-m: One of the essential premises of the State

andate is that the State mandates that a local agency do

omething which requires them to expend more funds.

ave a State mandate that requires the County or local agency to

xpend more funds, you really --

MS. CHAPMAN: I think the question is whether this

s a new program or service. And if you want to ask Mr. Porter

hether the legislation requires the County to do anything

ifferent than what it did before, I think that would be an

ppropriate question.

OFFICE OF ADMINISTRATIVE HEARINGS

665



1

r 2

3

4

5

6

7

8

9

10

11

12

13

I,7 14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

KR.  VAN WYE: Well, I would  6UbUd.t ?lly  CJUtEtion  was al60

ppropriatc. Well, I believe my qUe6tiOl.l  i6  an appropriate

uestion.

MM. LAW JUDGE: I will overule the objection.

Y MR. VAN WYE:

Q* Do you have the question in mind?

A . The question again?

Q‘ Right. Does the legislation in question require

he County to expend any more funds than it previously expended?

A . I am not sure I know that.

Q- Okay. That's a fair answer.

Does the County -- does the legislation in question

equire the County to undertake any new programs or do --

ndertake different,types  of services than it ever performed

efore?

A . Yes.

Q. How?

A. I would have to -- it requires new duties for our

taff.

Q. What?

A. Pursuant to legislation IEP -- it requires

Lttendance  at IEP meetings, being part of IEP teams that were

rot required before, and requirement to assess youngsters that

Ire referred through a new process for US, come through school

Sstricts, special education via the 3632 process.

Q* Didn't the County do this -- didn't the County do

:his before through the legislation in question?

A. NO.

429
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9. Didn't County mental health -- did County mental

!alth people ever participate on IEP teams prior to 19857

A. Not es an IEP  team member, no. I ettsnded  IEP

betings,  but not 68 an IEP team member, no.

Q. Isn't everybody that attends an IEP team'or

Lrticipates  in the process a member of the IEP team?

A. No. That's not my understanding of the law.

Q . Didn't County mental health people sign-off on

rntal Health component IEPs  prior to legislation in question?

A . I am not sure to the extent if that happens. The

kjority  of the time I know that that was not signed off by our

runty  mental health staff, all that attended IEP meetings. The

ijority  of them that I am aware of -- now, there could have

sen some that I em not aware of.

Q. Did County mental health -- did County mental

galth  services --

Did the County of Santa Clara through its County mental

zalth  program provide health services pursuant to IEPs  prior to

9857

A. Some, maybe, but, generally not. Generally not.

0. If a children had -- prior to 1985, if a child had

ental health services as a related component, or a related

ervice  as a component of their IEPs, could they go to County

ental health for these services?

A. Not pursuant to their IEP. That didn't happen in

ur County. Schools were not referred to us that way, no.

Q. Could a school refer?

A. Yes. Uh-hum, uh-hum.
420
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Q* Do you know casts  that they did?

A. I need to make a di6tinCtiOn here, your Honor. I

on’t know.

What happens in the IEP process is that there are many

oungsters in that process whereby the IEP team recommends to

heir family that you seek mental health services wherever you

ant; that's not written into the IEP. It's not a designated

ervice. The school district doesn't have to par for it or

'hatever. And many of those situations happen in Santa Clara

ounty . And so you will have a youngster that has an IEP

iecause  he or she is in special education, may'be receiving

,oungsters  or referring treatment from a County mental health

rovider, a center, whom the school district just kind of said

This might be good for your kid."

And they come in to a mental health center and they are a

Short-Doyle  client and they are charged a family fee, or

rhatever. And then because we are a professional working with a

roungster,  just like a pediatrician, we may get invited to an

:EP meeting, but in no way -- we are not an IEP  member. We

ion't sign the IEP, but we would be invited very often and

sometimes  we have the discretion to go or to not go.

Q. This is pre-19851

A. Yes.

Q. What you are describing7

A. Yes.

Q. Well, the question is -- it's my understanding

that -- well, strike that.

Prior to 1985, if a child had been identified as a
42l.
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ecial education child by a school district in Santa Clara

unty and it had been determined  that this child needed mental

alth services a8 a related service --

Uh-hum, uh-hum.

-- and that related service was written into her

P, would that child thereafter be eligible to come to the

ounty Mental Health Department to receive these services?

Yes, but not pursuant to the IEP unless we were

old that ahead of time. And, yes, they could come to us, but

e wouldn't necessarily know that -- in fact, it happens often.

t happened often. Kids would come and we would hook them into

hort-Doyle services and didn't even know the kid had an IEP.

But if the child came to the County Mental Health

epartment IEP in hand, the IEP says this child needs mental

ealth services, whatever nature, would that child be eligible

o receive those services from the County Mental Health

Not unless we  had an agreement 'with the school,

ith the school district. The school district is responsible to

20 pay for that, and we would have to have an agreement with that?

21 Q. And could you have -- or did you have any

22 agreement -- or could you have had any agreement with the school

23 iistrict  prior to that?

24 A. We could have, but I am not aware that we had any.

25 In essence, that would have been the school contracting with us,

26 a couple of our contracting agencies separate from the mental

27 nealth budget.

28 Q. But children -- if I am hearing you right and I
M...

4 2 2',""
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ant to be very clear -- prior to 1905 children who W have had

ental health services written into their IEPs  as a component

ould have come into you simply as a Short-Doyle client or did,

come into you just simply as a Short-Doyle client and

he County would provide these mental health services and

crhaps not even know that they were in the IEPs?

That's posaible, correct.

But so this -- the type of services that you are

ow  providing because the legislation requires you to,provide it

as the type of services that were being provided prior to 1985

ith the possible exception of the fact that you didn't sit on

he IEP teams and do that assessment which you are now required

I would say only in a general way, not in a

I don't understand what you mean by that.

When I was having difficulty answering the

stion, you know, the new programs or whatever, theoretically,

we provided a full range of services then you just plug in

what may happened, what we are having to

al with now, we may have from a particular school district --

er this law we didn't have that many kids referred before,

r example, but now all of a sudden we have a group of about 40

ds that have been referred and we assess them and determine

at they need group therapy. This happens to be a mental

alth center that has a small -- too small a staff. Doesn't

en have staff that even know about group therapy. And that

se we will have to develop a new group therapy program in that
423 L
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istriet region, in that mental health center region. Then that

ould be a new program. But a program that  Previously had a

3 oungster come in under Short-Doyle we may not have had the

4 taff and we may not have had a group therapy program in that

5 enter and now we have to because we have 20 kids that need

6 roup therapy.

7 The type of changes you are talking about that have

8 ' een engendered by the law, you are not doing anything that --

9 s it fair to say that the mental health department is not doing

10 nything substantially different than it did before?

11 ou are basically still providing mental health services to
12

12 arious members of the population of Santa Clara County?

13 In a general sense, that's correct. Specifically,

/- 14 e are doing many --( I think specific things very differently.

15 In other words, is it fair to say that what the

16 egislation has done is reprioritize and essentially said you

11 ave a new order of triage for mental health services in Santa

18 lara County?

19 You are -- generally, that may be true.

20 ike to give a specific example to clarify if I might.

21

22 That is to understand a dilemma that has really

23 urfaced is real clear to us now. In assessing --

24 For exam91  e , we in Santa Clara County have huge numbers

25 f school programs, on-site school programs we have had for

26 Typically, with our staff connected with schools we have
.- 21 a pretty good job of publicizing the kind of

28 ariety of services we offer individuals, family group, a full
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ange of services. But we are, also, a rystem  that is very

amily oriented, very parent oriented. And the mejority  of our

ay treatment programs and the majority of our out-treatment

ervices are well known. That if a youngster comes in for

reatment we are going to work with the family and we are going

o work with the parents. That's real.clear. We are, also,

eally clear that our clinical -- we provide a better service

here parents are involved that way.

What is happening now for us is we have numbers of kids

hat come in for IEP process; that, first off, our assessment

ould recommend family therapy to be successful with that

oungster. That's possible to write that on the IEP, but we

an't be required to do that because a pxent under this law and

his process does not  have to agree to that. Okay?

So what we are having now is numbers of kids who if had

ome in under Short-Doyle we would have said, yes, we could

rovide  services for your youngster, and we probably could be

retty  successful in mental health treatment, but we are going

.o need to work with you parents and with the family. They

qould  agree to that. And we would say that's how we provide our

service. That's changing now. Because under this process

parents don't have to agree to be involved.

So we are now having numbers of kids that we are real

clear that we could be successful with them had the parents

continued to be involved in family therapy; these parents are

refusing now to be involved, but yet we are still required to

provide the treatment for that youngster. And that's -- now in

that sense, that's a huge change. Now that's not listed as, you

4 25 -ir
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our -- I don't know how to may it, &A determiaing  our

but that's a huge problem.

Now what could have happened, previously, under

a youngster like that which might be a minimal

vel of service -- we are not talking in-depth hospftaliration

d all of that, but momto~e who may need to be seen once a

the family once a week. We could have before said to the

"took,  we are not going to be successful with your

individually, if you don't come in once a week and we

e the family." And the majority of the families would go

ong  with that. If they wouldn't, then we could make a

cision that we can't be effective. We have lost that.

Parents can say we are not going to be involved in family

I don't care if you tell me that my youngster -- that

at's necessary for him to improve. You have still got to see

m one time a week because that's what it says on this IEP.

And those aren't isolated cases. I mean, they are huge

mbers now. But that's an example of what we are struggling

ith at the line staff level that I would see is a

nsequence of this being a mandate.

Zf it continued, obviously, it would be an adverse

Absolutely, in those given situations.

May I give you -- another example would be -- which is e

ery typical situation now under this -- is yet referred from a

chool  district, 3632, a family, and almost typical, not of all

ases, but many, many cases we will make an assessment, and we

ill assess that, "Look, treatment is not going to be useful
426
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nless the family is involvea or whatever." And we will talk to

he school district and, yes, it will be very clear, yes,  that’s

But it's on the IEP; that's got to happen. And prior to

his we may not have referred them, but you are rtuck with

aving to provide this service. And we are referring this

ifficult family to you and you are stuck with dealing with

And no matter what, previously, whether we would have

eferred it to a private therapist or whatever we had done, you

ave got to a0 it now. And that's a daily occurrence in Santa

lara County. And if not daily many times a &eek.

That's what I was trying to get at the flexibility

ound not only severity of treatment priority, but ala0 with

e kind of cooperation of the kind of things that are necessary

onditions to make treatment work in terms of being successful.

To your knowledge did this legislation, 3632,

equire you to hire more staff?

I don't know if I can say it required us.

ay, yes, it did. I mean, that's my opinion.

How many can you identify? How many staff were

ired because of the enactment of this legislation?

Oh, boy, just when I got involved with the program

hree assessors and one AB 3632 coordinator had been hired.

ubsequent to that two more assessors were hired.

dditional positions.

Now aid those -- were those off-set’by reductions

n other positions?

I don't think so.
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26 he best person to answer that.

27 Q. How do mental health services get written into an

28 EP after the passage of the legislation in question?

9. To your knonledge does the County of Santa Clara

ld general fund money to the mental health budget or is the

!ntal health budget all from Short-Doyle funds?

MS. CHAPMAN: I would object to the question. It is

nnpound  and vague.

MR. VAN W-YE: Well, does -- let me ask the first

restion.

IMR. VAN  WYE:

Q* Does the -- I will rephrase my question.

Does the County of Santa Clara allocate general fund

jnies  to the Mental Health Department?

A. Yes, County general fund monies.

Q. County general funds. Do you know the magnitude?

A. I don't know the specific level.

Q. Do you know whether or nat the County is required

o allocate general funds to mental health programs?

A. It is in a limited amount.

Q. Does it allocate more than the limited amount that

t is required by law?

A . Yes, it does.

Q. Is it fair to say that the County Board of

upervisors has chosen freely  and of their own volition to

llocate  general fund money to the mental health program in your

runty?

A. That's my understanding. I don't know that I am

426
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A . It can be one of -- well, they just et written

into one of the basic special education former,  ulrua~ly  Form c.

Q. Does the County Mental Health Services have a

representative on the IEP team?

A. It does in most cases.

Q. Well, wait. Back up. Let me rephrase.

I will withdraw my last question.

Isn't it a fact that in every case in which mental health

services are to be a component of the IEP that County Mental

Bealth has representative on the IEP team?

That's not my understanding necessarily, no.

All right. Can you recall any situations in which

ntal health services get written into a final IEP that County

ntal health does not have a representative on the IEP team?

Well, many times it happens that way. Essentially,

will do an assessment and don't even have to attend an IEP

We can do it in a conference call and discuss the

commendation with a parent.

Well, the essence of my question is -- the real

rust of my question is isn't it a fact that mental health

rvices do not get written into an IEP absent the concurrence

i the County Mental Health Department?

Right, yes.

That's true.

That's true.

MR. VAN WYE: I have no further questions of this

ADM.  LAW JUDGE: One moment. Redirect.
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28 A. Not necessarily.

MS. CNAPMAN: Thank you, your Honor.

REDIRECT RXANINATION

Y MS. CHAPMAN:

Q. Mr. Porter, with regard to IEP assessments prior to

986-87, did the County of Santa Clara have any responsibility

or conducting mental health assessments specifically for IEPs?

A. Only in the window period; that period between

arch and July. And that was the 1985-882  statute, yes.

9. And disregarding the window period, did the Mental

ealth Bureau have any responsibility for conducting the

ssessment to determine whether Mental Health Services should be

ncluded on a child's IEP?

A. No.

Q. Okay. So that responsibility is a brand new

esponsibility with AH 36327

A. Yes, it is.

Q. Are those -- are all of the formal steps of that

ssessment process inherent in any assessment process or is the

YEP assessment process different from the normal mental health

lssessment  process?

A. It's different.

Q. Okay. Does the IEP assessment process generally

'esult  in a formal written letter or assessment?

A. Y e s , it does.

9. And does a normal mental health assessment result

.n a formal written letter?

.
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Q. Now with regard to those '8S6e66SUSntSe  if a mental

icalth  clinician made an assc66mcnt and determined that -- and

LOW we are talking about '86-87 -- and determined that mental

wealth  service6 were needed by that child in order for the child

:o benefit for hi6 or her education, would the clinician have

my discretion to simply decide not to recommend?

A. No, not in my understanding of the law, no.

Q. What would be the clinician's responsibility?

A. To make the recommended treatment based on their

assessment.

Q. So even though the County has some input into what

reatment  is needed they don't have discretion to decide that

heeded  treatment is not going to be given?

A. No, they don't.

Q. Prior to 1986-87,  did the County Mental Health have

my formal responsibilities in the IEP process,  were they

:equired  to be IEP team members?

Q* Were they required to participate in IEP meetings?

A. Not generally. I am hedging because there may have

Seen a situation where someone -- well, I am trying to think.

If they were fair hearings under 94-142 there might have been an

isolated case where someone was ordered to attend an IEP.

Q. So there may have been some cases where a therapist

was subpoenaed to testify?

A. Yes. That's absolutely -- that's what I am saying.

Q. But other than situations where somebody was

subpoenaed to testify there were no mental health
431
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rsponsibility  -- requirement to participate in the IEP process?

A. No. Not that I am &ware  of, no.

Q. And subsequent -- and starting in 1986 is mental

salth  required to participate in IEP meetings?

A. Yes.

Q. And are they required to become 6 part of the IEP

sam if out-of-home placement is recommended?

A. Yes. For  out-of-home placement, yes.

Q* Prior to 1986-87, if a child pursuant to an IEP

ad to be placed out-of-home, did the County mental health have

ny case management responsibility for locating a placement and

allowing  through on the child's progress on the placement.

A. No.

Q. Prior to 1986-87,  did the County have any

esponsibility for calling or arranging IEP meetings.

A. No.

Q. Subsequent to that, does the County have case

anagement responsibility for children who are placed

ut-of-home pursuant to IEPs?

A. Yes, if it's within California.

Q. And are you familiar with what case management

ervices are required?

A . Yes.

Q. What are the services?

A. Generally, conducting at least every six months an

n-site review. And in conjunction with education calling an

:EP meeting for reporting on that. As part of not just a

iix-month  visit to a youngster for a face-to-face contact that's
432
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n placement, but to monitor treatment phinning  progress which

eans to receive any kind of information that's relevant from

he residential placement which happens periodically.

ould be a change of status of a youngster or whatever.

And does the case management responsibility include

inding that  placement?

Are these case management responsibilities brand

ew resgonsibilities  with this legislation?

Those are. For those kids, yes.

Other than children who are referred through the

EP process, are there any other children and adolescents and

heir families served by the County who have an entitlement to

ental health services?

Not that 1 am aware of.

So other than the AB 3632 students, if a child were

igible to receive student -- strike that -- eligible to

ceive services, that would not necessarily mean that their --

would not mean they are entitled to receive those services?

that's correct. 'That's my understanding, yes.

And the Mental Health Bureau could, in fact, refer

ople to a private provider?

absolutely.

And did the County refer People to private

What type of people would be referred to a Private
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A. It might be a youngster in the family that did have

rivate insurance  or that was  going to pay 100 percent cost of

h e scrvicea who chose to go privately and agreed to do that.

t might be a youngster that needed some kind of rpecialized

ombination of services that we can provide within the County.

d it might be a youngster that needed to be hospitalized say

n a locked psychiatric facility that we didn't have available

t the time. It might be a situation -- often it happens where

amilies come into any of our walk-in clinics for kid services

nd have us assess a youngster and then may ask -- often will

"Can  you give us the name of a private therapist that we

ould  like to see." That kind of thing. And if we would

ecommend in-hone treatment, and then we would do that, we would

efer that person out.

Q. And people would have the ability to pay 100

ercent or -- and have full coverage for services, would they,

enerally, be referred to private providers?

A. Not necessarily, no.

Q. But they might be?

A. They might be, yes, but not necessarily, no.

C?. Under Ah 3632 is the County required to pay for

22 ental  health services that are beyond -- that may be beyond the

23 ounty's professional resources?

24 In other words, if a child pursuant to an IEP needed some

25 ind of service and there was no provider in the County who knew

26 ow to provide the services, would the County be required to

27

P

ay?

28 A. Yes . Yes . That's my understanding. 434
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So that also is s new responsibility?

Yes, it is.

MS. CHAPMAN: Thank you. No further questiions.

MR. VAN WYE: I have a few more, if I might.

MM. LAW JUDGE: Recross.

RECROSS EXAMINATION

Y MR. VAN WE:

You inUicated that the case management services

ere new, newly required by 3632.

Prior to 3632 didn't the County monitor ongoing progress

f the people within its -- that it was providing services for?

Yes, but not as case management.

Well, how do you distinguish between -- what does

se management mean other than keeping track of what you are

Well, case management -- at least, the requirement

have is to manage kids at the State hospital, okay? That was

e requirement. And that's the only category of kids that I am

are of that we had a requirement to do that.

Case management means being intimately involved with the

eatment team of the provider and knowing about the provider.

nerally, that's not true, particularly for out-of-home placed

ids where you have a dependent youngster that social SerViCes

as8  manages. you may have a youngster, say, that has been in

ndividual treatment within our system, Santa Clara County

ental  Health and an individual therapist works with the

oungster and works with the family. We would define that RS a
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rimaty treatment perclon. And that's the person, yes,  that

ould make the phone calls and make the referral. But ray that

ungsttr then gets placed through DSS, juvenile probation, then

ty have the primary cate  management responsibility to find the

and monitoring the placement, reporting to the court,

1 of those things, and yet the mental health person might be

'nimally inVOlVed because they are the primary therapist. But

ey are not a case manager in any seme  of the word. They

n't  have any responsibility to monitor that treatment.

And so now there is a requirement for -- at least

thin the IEP that the child is referred to mental health and

rough the IEP process mental health is now responsible for

m&g or monitoring that child's progress?

For youngsters placed out-of-home, yes.

For a youngster placed out-of-home, right.

Could prior to 3632, could the County have done those

unctions, if it so chose, to monitor out-of-home placement for

hildren who were placed out-of-home by the County Mental Health

MS. CHAPMAN: I would object on the basis of relevance.

MR. VANWYE: Well, one of the things that is obviously

t we were talking about and one of the principal items the

ate is pursuing is that this legislation really hasn't done

ything to change any basic thrust of what mental health is

It is simply prioritizing, directing mental health to

ve certain priorities. And so what I am trying to show

rough this witness is that most of these things were done

and that we are not changing anything, substantially.
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a t  t h e  legielature  - - or the legislation didn’t change things

bstantiallp. It miniply reprioritizes things.

MS. CHAPMILN: This witness has already testified that

his was something that uas  not done before. And the question

8 a hypothetical one: Could the County have done it if they

MR. VAN w-m: 1 think on cross I am entitled to probe the

ADM. LAW JUDGE: I will overule the,objection.

YMR. VAN WYE:

I suppose it would be superfluous in our County.

ther through IEP education would have that responsibility and

ey would have asked us not to do it even if we would have

Just like under kids who are Welfare and Institution

de 300 kids, dependent kids that are placed in our County as

11 us many other counties, if we are offered to case manage

e kids in placement they would ask us not to. That's their

sponsibility and they have got the money for it and they are

quired  by law to do that.

But now you are required whenever there is an IEP

at includes mental health kids --

A b s o l u t e l y .

-- County mental health is required to be the case

Absolutely. Whether that youngster is a

ependent to the court, or a ward of the court, straight special

and all of those other departments had those
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asponsibilities  before.

Q. Now what -- you indicated also that the County is

-equircd to fund out-of-county placements when they are written

nto an IEP mental health residential placement. Is that

iorrect?

A. Out-of-home placement.

Q. Out-of-home placement? Okay.

And I think in response to one of Ms. Chapman

[uestions  --

h . Say that again because that's not --

Q. Let me rephrase and strike that.

A. Because that's what I disagree to. That's not

Iccurate.

Q. Strike my last question. Let me rephrase it.

I believe you testified in response to one of Ms.

ihapman's  question that the County is now required to fund

but-of-County residential placements when such are written into

Ln IEP as a mental health component. Is that correct?

A. That's not correct if I --

MS. CHAPMAN: I believe that was a mistatement of the

:estimony. I think the testimony in question had to do with

xoviding case management services to students who were placed

,ut-of-home.

MR.VANWYE: Okay. So it's only case management

services out-of-home.

3Y MR. VAN W-YE:

Q. For instance, if some child is -- Devereux School

is a well-known residential facility in Santa Barbara?
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A. (Indicating affirmative.)

Q. If a child in Santa Clara County haa  ft written

.nto  his or her IEP that that child needs to go to the Devereux

khool in Santa Barbara becnuse of mental health reasons, is

.hat  a responsibility of your office to fund that?

A. Well, it wouldn't -- the process wouldn't happen

-hat  way.

First, seldom is a provider written into an IEP. That

ill only happen and that has happened when there has been a

'air bearing and an Administrative Law judge has directed, as

#ome  will, to a particular provider and many won't. Okay?

An in case only out-of-home placement residential

reatment  would be written into the IEP, but it is then mental

lealth's  responsibility, the case manager, to find the

.ppropriate  placement starting with one within the County, close

.o home, least restrictive, most family connected. And it could

pery  well end up being Devereux if there were no appropriate

blacement  in the County, but it would seldom be written on the

:EP that way unless there was a court hearing directing us to

:hat.

Q. So other than the court hearing situation the

:hoice  of where these placements would be made even now under

:he new legislation is within, basically, the purview of the

:ase manager which is the County Mental Health Department?

A. With -- to a limited extent. It would have to be

rith agreement of the local school district. They have to agree

:o that placement because of the educational component that they

lave responsibility for. And if they don't agree with that, and

43g50
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e were to place, it would be a single agency placement, and

en we are stuck with the full thing. But  a5  a case IlIanagement

esponsibility for out of placement, it has to be done in

greement with education.

Q. Now these -- and the funding for these out-of-home

laccments is a responsibility of County Mental Health?

A. Yes. County Mental Health has the responsibility

or it, but the money is a special AFDC-FC amount of money at

he State level. But mental health has the responsibility to

uthorize it.

Q. Okay. But the funding for these type of placements

s not a responsibility of County Mental Health Department,

hen, it doesn't come out of County Mental Health?

A. No. Only in the situation where it is written into

he IEP that there are additional mental health services that

re in addition to those services provided by that particular

rovider in the State as a residential center. We have the

ption to write in additional services if we choose to do that.

n we do do that then we are responsible for those services.

MR. VAN M-m: Okay. Fine. No further questions.

ADM.  LAW JUDGE: Anything further?

MS. CHAPMAN: All right. Just to a clarify.

23

24 REDIRECT EXAMINATION

25 b Y MS. CHAPMAN:

26

I

Q. If a child has to be placed out-of-home, it's ths

27 esponsibility of the case manager to find the most appropriate

28 lacement

P.

closest to home that is going to meet the treatment
430
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eeds and the edubational needs?

h. Yes.

Q. And does that sometimes mean -- are there times

hen there are no County facilities available?

A. Yes.

Q. And are there times when you have to go out of

,ounty?

A . Yes, there are.

Q. Are there times, in fact, when you have to go out

#f the State?

Q. Yes.

Q* And is that part of the responsibility is meeting

.he needs of the kids regardless of where you have to send them?

A . Uh-hum, uh-hum. Yes.

Q. Okay. And if a child were to go to a place like

bevereux  and a mental health clinician who had conducted the

.ssessment  determined that it was needed that that child receive

tdditional mental health services over and above that offered by

:he basic program, would that the clinician have the option of

.ncluding  those services or not on the IEP or would that be

.equired?

A . Our understanding is that that is required. And,

.n fact, we do have a situation where we didn't think it was and

le were ordered by an administrative judge to pay for services

:hat an independent evaluator had determined in their assessment

;hat was needed.

MS. CHAPMAN: Thank you. I have no further questions.

MR. VAN WYE: One further question.

44% 52
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RECROSS EXAMINATION

Y MR. VAN WYE:

Q. Writing thing5 into an IEP -- or writing things

nto any mental health treatment that are necessary from a

linician, that's R matter of professional ethics and

rofessional responsibility not to omit eomething; that's a

ubjective decision on the part of the clinician, isn't it?

A . Partially, but 1: don't think ultimately, depending

n how you mean.

9. Well, I mean, making -- well, isn't it always e

ubjective decision as to what the treatment plan is and what is

.eeded by any individual that is in the mental health system?

A . Not exclusively. In mental health in the

,ssessment  for an IEP referral has to take in account all of the

issessment  data, whatever, for example. And it often happens

:hat  if there is a disagreement or the family as a member of the

:EP team which we are not can have a private assessor assessing

:he youngster. And that often happens. And then we have to

:eview  and have to take that information into account. And

often times -- I mean, our assessor may not agree with that.

The case that I was talking about is a perfect example of

where  our assessor did not agree with that but we were ordered

:hat had we had to do that. And in that case -- if that

clarifies it or not -- but it's not solely --

l It would be misleading to say that it's solely

iiscretionary. Because that's really not true. Or that it's

just a matter, I think, of professional ethics that you

.:ecommend  the best treatment. Do you recommend based on what

4 4 2 r-
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ou assess that? Because often times what happens is that an

aaesaor then may use  any of the other specialists in their --

r in our mental health system available to them. And we have a

ychiatrist that we will want to evaluate a youngster. And we

ay have tmmeone doing an assessment from a school referral and

ot really nure  of the clinical picture. And we may have a

oungster that we have one of our psychologists -- we have to

Sk to teat. And we may have to have a pediatric neurologist

!e a youngster or question about medication in order to know

1st  is going on. And in order then for that clinician, who is‘

le person that will make that formal letter to the IEP team, it

Lll  be based not just on their discretion, clinical judgment,

lat  will have to take into account other professionals that

ive  actual expertize that they don't.

You know, in that sense, if I have a mental health worker

xat says this youngster may need day treatment or whatever, and

pediatric neurologist says, yeah, this youngster needs a

ertain  kind of medication ES part of that -- or the psychiatric

ays needs something, that clinician I don't think can recommend

hat that kid not get what the psychiatric recommended. It's

ot a matter of ethics at all. It's a matter that will be

layed out legally in the IEP process.

Q. I see.

A. Absolutely.

Q. And you have clarified that?

A. It's a little -- this is different than usual in

hat it's much less discretion, much less.

MR. VAN WYE: Nothing further.
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MS. CXAPMAN: I have no further questions.

ADM. LAW JUDGE: You do have?

MS.  CHAPMAN: I do not.

ADM. LAW JUDGE: I should probably ask a couple of

,uestions  to make sure that I understand some of these things.

have question marks all over the place here.

EXAMINATION

IY the ADM. LAW JUDGE:

Q. Is it true that you testified that since the

lassage  of AB 3632 that the Department of Mental Health is now

,equired  to act as a case manager when out-of-home placements

ce written into an IEP?

A. Yes, that's correct.

Q. And prior to the legislation that was not the

requirement?

A . No, that was not the requirement of Mental Health.

9. Okay. I want to clarify your testimony regarding

flexibility to use private providers prior to AB 3632.

Did your testimony on that relate to an assessment of

lervices  needed in an IEP evaluation?

A. I don't think it did. I don't think we had

iiscussed  private providers related to IEPs.

As I recall, it was a family that may have brought their

{oungster  in and then do we -- are they eligible for County

services automatically or do we refer them sometimes privately,

referral out.

I was trying to point out that often times we may do an
, 444
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refer a family out. May, before the I8BCBsment,

efcr them out if we know someone else  has a 8ervice that we

Or the family may choose to do that after talking

o us, but I don't think it was IEP related.

Now was that based on their ability to pay or based

n their having insurance coverage?

Not solely. The judgment wouldn't be based on that

ecsssarily not at all. But what will happen is sometimes a

amily may have insurance and then may have a therapist picked

ut that they feel is pretty expensive and before -- or it might

ave  been recommended by Bomebody outside of the IEP process,

nd before doi'ng  that they may want to come to us knowing that

hey can walk in the door and kind of get some sense as to:

oes  my kid really need this heavy duty service?

And often, you know, we will do our best job as an

And if treatment is recommended then they will have

and they may chose to go privately, you know, with

atever therapist has been recommended. That happens quite

We are talking about -- we are talking about

ntally handicapped students, right, versus, you know, more

neral population?

Well, we are talking about special education

tudents that are handicapped, but handicapped under the special

d law which doesn't necessarily mean mentally handicapped. It

heelchair who for whatever circumstance, life's circumstance,

eparation from the family, you know, parents die or whatever
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d the problem goes on for a youngster staying with a relative

or a pear’s time and gets really depressed and then becomes

linically depressed, that youngster’s need for mental health

crvices  first starts out that the kid is in special education;

the youngster is in special education because he or

he may be orthopedically handicapped. That’s the special ed

And then they are referred to us because they may

eed mental health services on top of that.

The only real specific more mental health psychological

tegory under special ed of the handicapping condition is SED,

iously EmotionalLy Disturbed, but that's not necessarily

tal health definition of Seriously Emotionally Disturbed.

at was the definition that was written into the Federal law

fore 142 and has real strict specific criteria. Now many of

e kids that we see that are mentally disturbed do fit that

And, in fact, it is a part of the thing that any

ungster that is being placed out-of-home has to have the

ecial education criteria of Seriously Emotionally Disturbed

ready determined by special education not by mental health.

I think some of things that we were asked about case

anagement before we can even receive a referral for out-of-home

lacement the youngster has to be special education'determined

y education as Seriously Emotionally Disturbed by the Federal

riteria which some  parts of it coincide with mental health

riteria and some don't.

And those kids are generally true -- most of our day

reatment program youngsters are -- most all of them are.

But, again, a key distinction is that special education
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aw criteria that first determines Serious Emotionally

isturbed. Again, that's just one of eleven or twelve

andicapping categories along with learning disabilities,

earing impaired, visually impaired.

Q. Now you are not required in any way to use private

roviders unless the County doesn't have the resources to

rovide the services the individual needs. Is that correct?

A. That's one condition. We have been ordered by a

udge to pay for a private therapist, but we had not recommended

t. I was trying to think of other conditions.

We have had several situations we have anticipated where

youngster has been in private treatment for some time with a

herapist and paid by the family who then became eligible

hrough 3632 who was referred to us and we made the assessment

nd then might have recommended the same level of treatment and

!hat  has happened, I believe, in each of those instances we have

lorked out some kind of compromise.

We have been real clear that had most of those cases gone

:o fair hearing we probably would have been required to pay that

zivate  therapist because of the treatment relationship they

already  had with the youngster. And I am not aware that there

las  been one of those that has happened.

P. I guess what I don't quite understand is that why

since this new legislation has the County had greater

responsibility or higher likelihood of having to pay for private

providers that they didn't have before?

A. I guess from my point of view it is just in those

specific instances. It's -- I can't give you actual numbers,
447
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jut  it's  a mituation that ie likely to have  happened. And I

just know of that one specific case.

Q* Well, I mean, couldn't you -- I mean wasn't there a

situation  where you were ordered by a hearing officer or an hLJ

:o provide a private provider services before A9 36327

A. Well, I don't know ii I can remember of any.

Q. Well, let me ask you --

A. I don't -- that seldom happens.

Q. Well, let me ask it this way.

What is it about the change in law that gives -- that

vould  give the judge the authority to make that order?

A. What happens is we have the responsibility to

'ther provide or pay for a service. Okay?

And, well, I guess -- 1 think with some of our meetings

ith Ms. Montgomery -- the issue being that we have a

sponsibility to pay for or provide recommended treatment. But

ere are those situations where a youngster will already have

een in treatment with a private therapist, psychiatrist, some

lace that the family is paying for whom now we inherit that

esponsibility. And it is an ethical dilemma when what we would

e told by administrators or the State department will say: You.

on't have to pay thst  private therapist. You can provide that

ame level of service.

my staff can do that, but that is going to disrupt

successful treatment relationship and then we are liable to go

0 a fair hearing. And I am saying that when that has happened

e have been able to compromise somehow. I think we have been
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MS. CIiAPM?LN: Your Ronor, if I may interject, I thin): I

ight be able to clarify the difficulty that YOU  are having.

Prior to 1986-87, local educational agencies  had the

csponsibility for providing mental health services required by

This legislation transferred that responsibility from

ducation to mental health. The rights of the students, the

andicapped students, remained the same. It's just who they

ooked to to provide those services. 60 prior to '86-87 a local

ducational agency would be required to provide or pay for

ental  health services required by an IEP and could be -- and .t
ecause local mental, the local educational agencies are not in

he business of providing mental health services it would all be

rivate providers or non-educational agency providers.

Now -- with the responsibility now, the responsibility

r providing the mental health services required for education

s been transferred from education to mental health, end mental

alth has the responsibility far providing all of the needed

ntal health services, and if they can't do it themselves

cause they don't have the providers, they don't have the

the kid is placed in another county far ,from home end

ey don't h.eve  a contract provider there and they need extra

ntal health services the County is on the hook.

MR. VAN WE: Fortunately, this isn't a jury trial or I

ould have asked Ms. Chapman to be sworn as a witness.

MS. CHAPMAN: W e l l , I think it goes over some of the

nformation that was in the Joint Statement of Pact just because

ou haven't had an opportunity to read all the way through it to

larify that this law was a transfer of authority, or transfer

449
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1 f respon6ibility  for mental health service8 from education to

2 ental  health.

3 MR. VAN WYE: I was  distracted for a moment, but I didn't

4 eer  all of your statement. And you look like you are asking me

5 or agreement or assent?

6 ADM. LAW JUDGE:  Well --

7 MS. CWAPMAN: Well, all I was saying is the fact that

8 his legislation transferred the responsibility from local

9 ducation agencies to mental health agencies is something that

10 s a stipulated fact. That's something we all agree on.

11 MR. VANWYE: That's in the record.

12 MS. CHAPMAN: And it actually is in the record.

1 3 MR. VAN W-YE: it is in the report.

14 ADM. LAW JUDGE: All right.

15 MR. VAN WYE: And I might add by way of testimony that

16 or Santa Clara County it is unique, but prior to the

17 egislation I am informed that some local education agencies had

18 nteragency agreements with other mental health departments in

19 arious counties around California.

20 Santa Clara, of course, is a unique situation. And I am

21 lot sure whether you had mental -- you had interagency

22 agreements with local education agencies before the advent of

23 RB 3632.

24 WITNESS: Well, yes, we had a general agreement, but I

25 -uess  I would say those agencies that had those agreements are

26 probably the exception rather than us: that in the sense that,

27 sure, we had two private agencies that are mental health

28 -ontract  agencies, and, yeah, they had contracts to provide IEP
450

*lb

OFFICE OF ADMINISTRATIVE HEARINGS

697



c

3

(7 2

3

4

5

6

7

I3

9

10

11

12

13

c 14
15

16

17

18

19

20

21

22

23

24

25

26

27

28

ervice, but it wasn't a mental health contrmct. It was

traight education with them.

Now if that happened in en interagency

nother county that would have had to have been a contractual

elationship decause education was responsible to gay for that.

hey would have to pay mental health. And, sure, e could have

education chose not to do that. They would have had

0 initiate it in our County, any county. It wouldn't have been

Education would have to do that.

Now it does happen in some small counties. They don't

ave very much mental health services, you know, and they look

o County mental health and private providers.

MR. VAN WE: All right.

Y the ADM. LAW JUDGE:

Do I understand your testimony that -- well, that

he mental health component of an IEP will not get written in

ithout the County's consent?

Yes.

Does that have more to do with a particular type of

ervice that is needed than it does whether any service is

No, any service. We are responsible -- whatever is

ritten in we are responsible to pay for and to provide. That's

hy it has to have our consent.

Well, this is why I want to try to understand all

Who decides whether there are needs to be provided at

i” ll? 453
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A. llental  h e a l t h  - - 'as a related service it's mental

health, if that's a question the IEP  team ham, whether it's in

with the principal, parent, or professional, at that point to

make that assessment from mental health it has to come to us,

County Mental Health.

If the IEP team -- if there is some other kind of

service, if the youngster needs medical service, or whatever, ~a

related service, then education has the responsibility to get

someone to assess that. Just the mental health portion, with

that question, the referral has to come to us which previously
education did that. We assess the youngster and then whatever

we recommend as treatment that's what goes on the IEP, if the

IEP team agrees. But that can't be done independent of us.

Previously, what would have happened is that the school

district would have had one of their assessors, psychologist,

likely, assess the youngster for needed mental health services.

And if the recommendation was, yes, it was, it would be written

into the IEP by education, and then they would have to provide

that or pay for it and usually would contract that out with a

private therapist. And that's what is different. That's the

responsibility we have inherited.

Q* And I understand from your testimony that you have

.o provide services to the youngster whether or not the parents

.gree to participate?

A. Yes. If it's on the IEP, we do, yes.

Q. If it's on the IEP?

A. Yes.

Q. And prior it was the County's policy where a need

OFFICE OF ADMINISTRATIVE HEARINGS

699



c

1

(7  a
3

4

5

6

7

8

9

10

11

12

13

.-- 14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

as demonstrated to involve the family and the parents in

reatment, if they would not agree to that particular

,ethodology  you could have the discretion not to provide

reatment?

A. Yes. I would say not as a policy, but we had that

ption, a clinician did. He would often exercise that.

Q. When you brought -- when you testified about that,

guess you were speaking more of referrals that were not IEP

,eferrals?

A. Yes.

Q. Because you didn't have that responsibility before.

A. Yes. I was making the distinction of an additional

lilemma, if you will, that we have to deal with.

Q. You were comparing the situation where someone -- I

'amily  would show up at your doorstep and say here is our son,

'ohn, who needs some services. And you would say,  "Fine. We

rould like to involve you as a parent."

A. Based on our determination, yes, he needs service, I
tut you need to be involved.

Q* And now under the IEP process where the County is

.nvolved  in assessing and paying for the services, if the parent

refuses  to be involved you have no choice; you still have to

>rovide  a service to the child?

A. Right. Right.

Q‘ Prior to the legislation where school districts

vould  contract with the County to provide services, the school

iistrict  would pay for those services. Right?

A. Right. We didn't have any contract with the

4153  64
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The two cases I am talking about are  agencies that we

ave contracts with, private agencies. We have a contract for a

imited part of their services. School districts, also, had

ontracts for another part of their mttvicts.

It became an issue because it had to do with our costs at

I need for you, then, to put into context,

f you will -- recall your testimony about the example you gave

bout group therapy.

And you were saying that -- you know, if you didn't

ave -- if you didn't have, under Short-Doyle,' a group therapy

ituation set up for a particular group that you could choose

ot to provide the services, but now you would have to set up

the group therapy and pay for it?

I was making the point, that when Mr. Van Wye

es asking about, "You  really don't have to provide new programs

d new services?" Well, maybe not new types of services, but I

as giving an example that has happened under 3632 where now a

ertain group of referrals we are getting in from one region of

he County that we didn't have previously from that school

all of a sudden we are getting referrals from them.

d we assess youngsters that need group therapy and then we

ave to develop a group in that region, in that mental health

That's a new thing for us.

You know, previously we would have had maybe a couple of

taif  in that center and didn't have enough referrals of kids

ho needed group therapy that we would even have enough to have

Then all of a sudden with this, from that particular
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istrict, WC are having a number of kids that are being referred

hat need group therapy. And eo we have to provide group.

hat's a new group of clientele. Group therapy in our system i.s

ot a new type of service, but that is certainly a new program

r a new service to that mental health center meeting those kids

iving in that area. And that was more my doing that way by way

f illustration. I think I answered the question.

9. From your declaration and your testimony it seems

o me that the process that has been set up under this

egislation has through the assessment process found more kids,

are students, that need services than was previously

iscovered?

A. Uh-hum, uh-hum.

Q. Is that true?

A. Yes. In my opinion it is, uh-hum, uh-hum.

Q. The population always exLsred. It's just a

uestion of process that would discover the children with the

eed?

A. I think that's partly true. That's partly true.

nd I think to use part of my declaration and part of maybe in

the stipulation that the issue of how school districts

ehaved -- had been behaving under 94-142  and what changed that,

23 I mean, there was a real  --

24 I think in the stipulation, if I can remember right, that

25 Ms. Chapman had the disincentive -- if the school district was

26 on the hook to pay for it there is disincentive to identify

27 those kids. Now that mental health, to be honest, has the

28 responsibility there is a real incentive to identify every kid

455
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To say it bluntly that is happening in our County as weI.

rs some others. And that’s why in the examples I have tried to

nake -- like in aome of the group therapy -- that has happened

Ln  one area. You have a school district all of a sudden that --

Sdn’t  - - had some of those rame kids that may have needed group

therapy, but somehow it didn’t happen.

Q. I think it is a team decision as to when someone

9 needs mental health type services. Is that correct?

10
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14/-
i , i
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rou can.

A. Yes. yes, it is a team decision. For example,

team parents as team members have veto power.

For example, if the team recommends referral to mental

health and the parents don't agree with that, referral is not

made. Or if parents as a member of the team agree with

assessment, referrals -- for assessment and a referral is made

to us we make an assessment and recommend a certain level of

treatment and the parents don't agree with that it doesn't

happen.

Q. What happens if the team members from the education

component -- and I am assuming that there must be a teacher,

their principal, or somebody -- or special ed people.

A. Well, the administrator and the teacher and then a

program specialist are the minimum and the kid. If the kid is

old enough and appropriate to be part of the team can be a team

member. But go ahead, I am sorry.

Q. Well, what ii education component thinks there is a

need and the mental health component assesses and finds there

what happens then?
456
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Then that's -- at this point in time our

dcrstanding from the State Department ia that if it's an

t-patient service recommendation, the opinion of the mental

ealth professional is the opinion of the IEP team. And parents

an object to that, though. But if it's a day treatment

ecommcndation or residential treatment recommendation, there

as to be the conmrrencc  of education because they have an

ducation component as part of that.

The way the law is written there is no -- there is no way

o resolve that difference. The only kind of way that there can

e any kind of an appeal process between departments is if

ither of us are doing something not in compliance. If there is

straight judgment call on that and we recommend treatment and

he parent agrees with that and education thinks it's not

it is written in that it is going to be provided.

Now what can happen is education could choose not to

rite that in and not reassign that and then the.only recourse

s for a parent to go to fair hearing. And that has happened.

Or if education thinks the services need to be provided

o that the parents really don't recommend -- that it isn't

then the only option is for a parent to go to R fair

And that has happened.

I think we have the Hearing Officers that

onduct those, don't we?

I am starting to understand what they have been

And we will do our darndest to go to

OFFICE OF ADMINISTRATIVE HZARINGS

704



1
C..

‘.(  2

3

4

5

6

7

8

9

3.0

11

12

13

14
l--

15

16

17

18

19

20

21

22

23

24

25

26

21
'I_

28

mediation  to mediate the thing out before going to fair hearing,

but it's not always successful.

MM. LAW JUDGE: That takes care of it. Did I prompt any

[uestions  from anybody7

MR. VAN WYE: No.

MS. CHAPMAN: No.

MM. LAW JUDGE: I hope not. Okay. You are excused.

'hank  you for your testimony.

(The witness was excused from the stand.)

ADM. LAW JUDGE: I think we are going to need a break

>efore  we go an.

MR. VAN WYE: Are we taking a lunch recess?

ADM. LAW JUDGE: Yes. Okay. Let's see -- off the

Fecord.

(At 1:06  p.m. a recess was taken until 2:35  p.m.

of the same day.)

SACRAMENTO, CALIFORNIA, THURSDAY, DECEMBER 1, 1988, 2:35  P.M.

ADM. LAW JUDGE: Back on the record.

MR. VAN WYE: The ball is in your  court.

MS. CEAPMAN: I would call David Wytock to the stand.

hDM. LAW JUDGE: Nothing personal there.

DAVID WYTOCK,

called as a witness by the Appellant, was sworn and testified as

follows:

ADM. LAW JUDGE: Okay. And if you will just state your

full name and spell it, please.
45F
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WITNESS: David Wytock, W-y-t-o-c-k.

DIRECT EXAMINATION

Y MS. CHAPMAN:

0. Mr. Wytock, what is your position with the County

f Santa Clara?

A . I am the mental health administrator.

Q. And what does that mean?

A . I am responsible for budgeting financial matters,

omputer  systems and various administrative support areas.

Q. Do you have in front of you a document entitled
?

Declaration of David Wytock"? It's a six-page document plus

xhibits  A, B, and C.

A. Yes, I do.

Q. And it is signed -- executed on December lst,

acramento, California, signed by you?

A. That's correct.

Q. Okay. And have you reviewed this document?

A. Yes, I have.

Q. And is the information in there true and correct?

A. Yes, it is.

MS. CHAPMAN: Okay. I will pass the witness.

CROSS EXAMINATION

Y MR. VAN W-YE:

Q. Mr. Wytock, I am directing your attention to

aragraph 4, on Page 5 of the document. You indicate that you

ere informed and believe that the County Short-Doyle contract
459
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covidera  sustained a certain revenue loss.

Who are -- what are or who are the County'8 Short-Doyle

mtract providers that are referred to in this paragraph?

A. There were -- there were two. There were two

mtract providers in Palo Alto: Penninsula Children's Center

nd Children's Health Counsel in Palo Alto.

Q. Okay. How did they sustain a revenue loss as a

esult  of the implementation of this legislation?

A. I was just trying to think back on this particular

ase.

I take that back. The two that I just 'mentioned are in

he following paragraph; i.e., the ones that had contracts with

chool  districts, and in this case there were two others:

atholic Social Services and Eastfield Children's Center.

And in this particular case is referring to private

nsurance revenues that they were receiving from families for

hich they were providing services in the year prior to the

mplementation  of AB 3632.

Q. Okay. I am trying to get a thread of the relevance

pf some private providers loss of revenue from private insurance

#ources  to this test claim.

A . Okay. Basically, the providers made the claim that

:hese were 3632 services that they were providing with a

zontinuing  obligation. And the County in response to this

nformation  provided funding for them to continue these same

iervices  to A0 3632 clients starting in 1986-87 and continuing

LOW * And so that, essentially, we recommended and the County

soard  of Supervisors agreed to increase their Short-Doyle

4co
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ontracts to include services because .of  these revenue losses.

Q. Well, correct mc if I em wrong, but what I am

ensing is that, number one, this 5s  a Voluntary  action on the

art of the County Board of Supervisors to reimburse them for

his revenue loss and there was no obligation on the part of the

ounty Board of Supervisors to do that?

A. From our point of view, a number of the children

nvolved were continuing into the current fiscal year and so

here was a direct entitlement on those cases.

And, generally, they had been providing -- they had had

ontracts with the school districts and 80 it was optional in

he sense that we couldn't provide the services through direct

ounty services or through these contract programs and so we,

he Board, chose in this case to continue it through the

ontract program.

Q. I see. Is it fair to say that you are' the senior

tdministrative  officer of the Department of Mental Health?

A. Yes. That's correct.

Q. Approximately how much of your budget is derived

Erom State or Federal funding; i.e., Short-Doyle, and how much

is derived from mandatory County contributions, and how much is

T

erived from voluntary County contributions.

A. I guess the easiest thing is ii I could refer to

he attachment here rather than talking off the top of my head.

What I believe -- I guess the figures that you are

eferring to are in the document that has been stipulated to.

Q. I am just asking approximately.

A. Okay. Approximately right now we have a

4c:3
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fty-seven million dollar budget. And we have about -- 1

eas, it's a twenty-six million dollar Short-Doyle allocation.

d we have about ten million -- or about three million dollars

required ten percent match; approximately, ten percent match

the twenty-six million dollars. And another seven million

liars  in what we refer to as voluntary match or overmatch to

stinguish it from the required match. And the remainder would

revenues.

Federal level we have -- there is about three or four

illion dollars of Federal funds for Medi-Cal share, Federal

hare of Medi-Cal. And the remaining would be various private

nsurance and outside revenues.

Q. Okay. So what you are saying is that the County

oard of Supervisors and Santa Clara County in its wisdom in

xercising their discretion has decided to contribute out of

eneral county funds approximately seven million dollars to the

ounty annual mental health budget?

A. Yes, generally. We would characterize it a little

ifierently than that, but, essentially, that's correct.

Q, But there is no obligation on the part of the

ounty Board of Supervisors to do that. They choose to do that

oluntarily as opposed to devoting that money to the sheriff or

o the County counsel or to the District Attorney's office?

A. I don't believe there is any legal obligation to --

or the County to provide that funding.

Q. Thank you. What is the scope, the amount of money

e are talking about on an annual basis that is claimed by the

ounty as an increased expenditure because of the passage of
41"y
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1 632; that'B,  approximately, two million a year?

q 2 That's correct. The figure in the claim is in

3 ibit  B of 1.9 million dollars.

4 So, what we are really talking about is not -- the

5 ount of money that we are talking about here is really

6 mewhere between about 30 percent -- somewhat less than 30

7 rcent of the amount of money that the County voluntarily out

8 the goodness of the supervisors' hearts or the wisdom of the

9 pervisors contributes to County mental health that it doesn't

10 en -- is not legally required.

11 MS. CHAPMAN: I would object on the basis of relevancy.

12 MR. VAN W'YE: Well, this all goes to the issue of the

13 act that there -- or goes to the claim of the State that this

.- 14 ntire matter is something that is within -- we are not I
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mandating anything new and that this is well within the area of

the County's discretionary -- the County is making the choice as

to what they do and we are simply -- and the legislation simply

mandates a certain priority of services.

MM. LAW JUDGE: Okay. I will overule the objection.

BY MR. VAN WE:

Q. So is it fair to say that the amount at issue in

this test claim is about 30 percent of the amount of the

County's voluntary non-obligated contribution to County Mental

Health budget?

A. This two million -- or 1.9 point million dollars is

approximately 30 percent of the seven million dollars of County

quote over-match or voluntary match of the budget.

Q. Can you identify any services to others that have
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ad to be terminated because of -- other than handicapped

hildrtn, IEP handicap nearvices, by your Department that have

een occasioned by the passage of 36327

In other words, have you had to close down facilities?

ave you --

No, not to my recollection. I think, again, the

eve1 of our over-match was approximately five million in

986-87 when this was talked about and now it's about ten

so it has increased. And  in 1981-82 it was very close .

So in the last six years or so it has increased

ramaticaily.

The County would see that as not necessarily a voluntary

tional discretionary type of thing, which is the strict legal

nse, I think it possibly could be that, bgt  as a serious

eded contribution for something that is supposed to be a State

nded service. In the last three years we have gotten zero

rcent increase -- or one percent three years ago and zero

rcent in the last two years on our basic Short-Doyle State

And our over-match has increased significantly in

ose years. So the County Board of Supervisors and the

partment as in, I think, most other counties throughout the

ate see this as a very difficult response to a very serious

cal  need that's basically a State responsibility. And so I

ess that's --

You know, it's very hard to isolate a relatively small

tern like  two million dollars in a fifty-seven million dollar

udget and say that our overmatch has increased exactly because

But, basically, overall, that's what we see happening.
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Q. Are the  services required by 3632 by the County

ental Health are they of a different nature than the County

epartment of Mental Health was performing prior to 19851

A. I guess, to my knowledge, that was covered in

eally more detail by the prior witness. I can't add a lot to

hat. I would say in my opinion a lot of the services are of

he same general nature, some of them are different services.

nd I want to make sure of both.

Q. Is it fair to say that as a general term that 3632

asn't put you into any different type of business, it has

imply rearranged and mandated certain priorities at the County

evel; i.e., the priority that you serve IEP kids first?

A. Again, with the same -- I would say as a general

tatement I would agree to that.

MR. VAN WE: Thank you. I have no further questions.

ADM. LAW JUDGE: Redirect.

REDIRECT EXAMINATION

IY MS. CHAPMAN:

Q* Mr. Wytock, are there mental health needs in the

ounty of Santa Clark that are not being met?

A. Definitely.

Q. Could you describe some of those needs that ere  not

'eing met?

MR. VAN WYE: Objection, relevance.

MS. CHAPMAN: Well, counsel has raised the issue of the

:ounty's  voluntary, in its wisdom, over-match. And I think to

let en understanding of that over-match and the need for it I

:hink that we have to look, also, et the remaining unmatched
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rental health needs in the County.

MR. VAN  WYE: Your Honor, that could lead ua down

lighways  and by-ways for weeks to come. And I question aa to

LOW relevant that would be, how relevant an inquiry that would

ke given the fairly focused nature of what is before you.

ADM. LAW JUDGE: I will overule the objection.

iY MS. CHAPMAN:

Q. You may answer the question about the nature of the

rnmet needs.

A. Well, I guess the first thing that comes to my mind

.s each year in our budget process and in developing our budget

re do identify needs. And the requirements in almost all areas

If children, adults, chronically mentally ill adults in the

:ounty  and adults requiring short-term mental health care, are

:iqnificantly  more than the funds we have available.

I think in every year there has been a very specific

.equest  for programing in the order of one or two million

Lollars  more than the budget that has been actually feasible.

Ind that is part of the pressure that has caused the increase in

:he overmatch that has taken place, because the County is also

under  tremendous pressure from the other areas: for instance,

iail overcrowding, criminal justice, sheriff's services, and et

:etera. And it's only through a very, very competitive and

Iifficult  process that this additional funding has been

required -- has been gained from the Board of Supervisors.

Q. Have those unmet needs included unmet needs for

cute hospitalization services?

A. Definitely, that's one area.

4CF
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Q. Are there other specific areas that come to mind?

A. Again, in just about every area that WC provide

ervices. There is children's day treatment, d treatment for

dults, chronically mentally ill and out-patient crvices.

MS. CHAPMAN: Thank you. I have no further questions.

MR.VANWYE: Nothing further.

EXAMINATION

Y the ADM. LAW JUDGE:

8. Did you say your total budget WRS  fifty-seven

illion?

A. Yes. That's correct.

Q. Okay. And you said that --

A. That's this year's budget, not in '86-87, the year

n question.

P. Okay. All right. 26 million, that is the

hort-Doyle allocation from State allocation. Right? Is that

hat you said?

A. That's correct. I was also saying that that was

pproximate, off the top of my head.

Q. Okay. We are just talking approximately. I am

ust trying to get an idea here.

So the County has a ten percent matching responsibility.

nd I think you said --

A. About three million.

Q. -- about three million, 2.6. If 2.6 is accurate?

A. Yes. It's not exactly. And it's basically a ten

ercent on out-patient and 15 percent on in-patient and zero
l-T:7
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erccnt on funds for Mcdi-Cal. So it'8 not exactly ten percent.

P* Okay. And there is a mevan million dollar

vermatch?

A. Yes. That's correct.

Q. Okay. Okay. So where does the other twenty

illion come in? I did something wrong here.

The County match three and overmatch seven, that's ten,

nd twenty-six Short-Doyle, that's 36. And didn't you. say your

otal budget was fifty-seven?

A. Right.

Q. Private sources?

A. That's a major source. There is about three

illion dollars, three or four million, maybe five million

ollars in Federal funding share per Medi-Cal, and maybe another

ive million dollars in private sources. The remaining amount I

hink I would have to look and see. Maybe I rounded it off due

o the original estimate I gave you.

Q; Okay. Now is there -- for the programs that we

ave been discussing here today, is there any restriction as to

!here  that money within the total budget comes from?

A. Yes, there would be. There are some restrictions

sn the funds that we get. And, obviously, there are other

Iandated  and quasi-mandated parts of the budget. But I would

w, generally, the -- there is a large amount of our funding we

iave  relative flexibility in setting local priorities on how --

n how it is used to provide mental health services?

ADM. LAW JUDGE: Okay. I have no further questions. Do

my questions prompt any by the parties?
,I P -
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RECROSS EXAMINATION

3YNR.  VANWYE:

Q. Yes. Are there any services that you are required

,y law to provide that are not being provided by your

iepartment?

A. Not to my knowledge.

MR. VAN WYE: Thank you. No further questions.

MM. LAW JUDGE: Okay. Thank you for your testimony. .

fou are excused.

(The witness was excused from the stand.)

ADM. LAW JUDGE: Okay. Do you rest?

MS. CHAPMAN: I do.

ADM. LAW JUDGE: Okay. And --

MR. VAN WYE: The State of California rests.

ADM. LAW JUDGE: Okay. SO all we need to do now is set'

-up  a briefing schedule.

MR. VAN WYE: Can we go off the record for a moment?

ADM. LAW JUDGE: Yes.

(Off the record.)

ADM. LAW JUDGE: Okay. Back on the record.

We have had a discussion off the record and the parties

nave agreed to a briefing schedule. They will file simultaneous

riefs. The first one due on -- or due to be mailed on January

3th, 1999, and the rebuttal brief filed simultaneously on the

7th of January, to be postmarked.

Parties agreed?

MS. CHAPMAN: Agreed.
LJro
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MR. VAN WYE: Correct.

ADM. LAW JUDGE: Very good. Thank you. Then, if I have

hy questions or feel that I need to have some  kind of oral

rgument, I will get in touch with the parties and we will set

het up. I tend to think that we won't need that, I em hoping.

MR. VANWYE: I would suspect not.

ADM. LAW JUDGE: Okay. Thank you very much. And that

211 conclude the hearing for today.

(Matter uubmitted et 2:35  p.m.)

n-f-
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CSM Attachment A

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of the

TEST CLAIM OF THE COUNTY OF
SANTA CLARA HANDICAPPED ;
AND DISABLED STUDENTS

Respondent.

OAH NO. N-30939

PROPOSED DECISION

On December 1, 1988, in Sacramento, California, Keith A.
Levy, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter.

Harlan E. Van Wye, Deputy Attorney General, represented
the California State Departments of Finance, Education, and, Mental
Health.

Susan A. Chapman, Deputy County Counsel, represented the
County of Santa Clara.

Evidence was received and the record remained open for
the submission of post hearing briefs. The opening brief from the
State of California was received on January 30, 1989 and marked as
Exhibit D. The opening brief from the County of Santa Clara was
received on January 30, 1989 and marked as Exhibit 8. Reply briefs
were received from the State of California and the County of
Santa Clara on February 27, 1989 and marked as Exhibits E and 9
respectively. The matter was thereupon submitted.

I

The County of Santa Clara filed a Test Claim with the
Commission on State Mandates under the provisions of Revenue and
Taxation Code section 2231 and Government Code Division 4 Part 7.
Santa Clara County alleges that Chapter 1747 of the Statutes of 1984
and Chapter 1274 of the Statutes 1985 and their implementing regula-
tions, relating to the provision of certain mental health services for
handicapped and,  disabled students, impose a manda?ce on the County as
defined by the California Constitution and Government Code section
17514(a).

II

On January 28, 1988, this matter was referred to the Office
of Administrative Hearings by the Commission on State Mandates for a
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hearing. The Commission requested that the following issues be
addressed in the decision as well as any others deemed appropriate by
the Administrative Law Judge:

A.

B.

C.

D.

E.

Does Chapter 1747, Statutes 1984; Chapter
1274, Statutes 1985, and Division 9, of Title
22, of the California Administrative Code man-
date counties to implement a new program or
higher level of service in an existing program
within the meaning of Government Code section
17514 and section 6 of Article XIII b of the
California Constitution?

Do the statutes in question implement a
federal mandate, specifically, section 504 of
the Rehabilitation Act of 1973, and Public Law
94-142?

Has the claimant incurred unreimbursed
costs, from state or federal funds, as a
result of any activities mandated by these
statutes and regulations?

If the statutes in question are found to
require a new program or higher level service,
do the affected local entities have the
authority to levy service charges, fees, or
assessments sufficient to pay for the,,mandated
program or increas,ed  level of service as
discussed in Government Code section 17556(d)?

Do any of the other provisions for denying a
test claim, as set forth in Government Code
section 17556, apply to this claim?

III

Following a prehearing conference, the parties, at the
suggestion of the' Administrative Law Judge, arrived at a "Joint
Statement of Facts", by which the matter was submitted.
findings are based on that Joint Statement of Facts.

The following

I V

The fundamental component of federal law prohibiting dis-
crimination against handicapped individuals in any program receiving
federal funds was enacted by Congress in 1973 as Public Law 93-112,
Title V, section 504 (codified at Title 29 U.S. Code section 794).
"Section 504" requires the promulgation of'regulations by each agency
of the federal government as may be necessary to carry out the provi-
sions of section 504 and other laws providing protection to the han-
dicapped. At least 23 federal agencies and departments have
promulgated "504  regulations."

Congress soon recognized that this general protection was
inadequate to address the special needs of handicapped school
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children. In 1976, the "Education for All Handicapped Children Act",
20 U.S.C. section 1400 et seq. ("ERA") was enacted. Shortly there-
after, I'504  regulations"were enacted (now recodified as 34 Code of
Federal Regulations, Part 104) which require that recipients of
federal funding which operate a public or elementary or secondary edu-
cation program"... provide a free appropriate public education to each
qualified handicapped person who is in the recipient's jurisdiction,
regardless of the nature or severity of the person's handicap."
34 C.F.R. Part 104.33. The EHA and its implementing regulations,
34 C.F.R. sections 300.1 et seq., establish procedural and substantive
standards for educating hzdicapped  students. The EHA also incor-
porates by reference state substantive and procedural standards con-
cerning the education of handicapped students. 20 U.S.C. section
1401(18); 34 C.F.R. section 300.4. In order to receive federal funds,
a state must adopt a plan specifying how it will comply with federal
requirements. 20 U.S.C. sections 1412 and 1414(a).

V

Under the ERA, handicapped children are guaranteed the right
to receive a free appropriate public education which emphasizes spe-
cial education, and related services designed to meet their unique
educational needs. 20 U.S.C. sections 1400(c) and 1412. llSpecial edu-
cation" means specially designated instruction to meet the unique
needs of a handicapped child, including classroom instruction and
instruction in physical education, as well as home instruction and
instruction in hospitals and institutions. 20 U.S.C. section
1401(a)(16).

Related services are defined by statute to include transpor-
tation and such developmental, corrective, and .other supportive
supplemental services as may be required to assist a handicapped child
to benefit from special education. 20 U.S.C. section 1401(a)(17).
Supportive services include speech pathology and audiology, psycholo-
gical services, physical and occupational therapy, recreation, coun-
seling services, and limited medical services, Related services are
to be provided at no cost to parents or children. If placement is a
public or private residential program is necessary to provide special
education and related services to a handicapped child, the program,
including non-medical care and room and board, must be at no.cost  to
the parents of the child. 34 C.F.R. section 300.302.

VI

Handicapped children are defined as children who are mentally
retarded, hard of hearing, deaf, speech or language impaired, visually
handicapped, seriously emotionally disturbed, orthopedically impaired,
or health impaired, or children with specific learning disabilities,
who by reason thereof require special education and related services.
20 U.S.C. section 1401(l).

VII

The EHA provides a specific mechanism for insuring that han-
dicapped children receive a free appropriate public education: the
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Individualized Education Program (IEP). The IEP is a written state-
ment for a hahdicapped  child that is developed and implemented in
accordance with federal IEP regulations. 34 C.F.R. section 300.340;
34 C,F.R. section 300.346. The state educational agency of a state
receiving federal funding must insure that each public agency develops
and implements an IEP for each of its handicapped children. 34 C.F.R.
section 300.341.

The IEP process begins when a child is identified as possibly
being handicapped. He or she must be evaluated in all areas of
suspected handicaps by a multidisciplinary team, which includes a
teacher or specialist with knowledge in the area of suspected disabi-
lity. Parents also have the right to obtain an independent assessment
of their child by a qualified professional. School districts are
required to consider the independent assessment as part of their edu-
cational planning for the pupil. 34 C.F.R. section 300.503.

If it is determined that the child is handicapped withinIf it is determined that the! child is handicapped within
meameaning of EHA,ning of EHA, an IEP meeting must tan IEP meeting must take place..ake place. Participants inParticipants in
IEPIEP meeting (themeeting (the "IEP  team")  include"IEP  team")  include a representative of the locaa representative of the loca
edueducational agency,cational  agency, the child's teachthe child's teacher,Ler, one or both of the childone or both of the child
parparents, the child if appropriate, and other individuals, at theents,  the child if appropriate, an.d other individuals, at the
disdiscretion of the parent or agency.cretion  of the parent or agency. 34 C.F.R. section 300.344.34 C.F.R. section 300.344.

the
the
1
‘S

VIII

The written IEP is an educational prescription which includes
statements of the child's present levels of educational performance,,
annual goals (including short term instructional objectives), and spe-
cific special educatLon,and  related services to ,be provided to the
child and the setting in which the services will be provided, along
with the projected dates for initiation of services and the antici-
pated duration of the services. It also includes appropriate objec-
tive criteria, evaluation procedures and, schedules for determining, on
at least an annual basis, whether the short term instructional objec-
tives are being achieved. 20 U.S.C. section 1414(a)(5); 34 C.F.R.
sections 300.340-349. This document serves as a commitment of resour-
ces necessary to enable a handicapped child to receive needed special
education and related services, and becomes a management tool, a
compliance and monitoring document, and an evaluation device to deter-
mine the extend of the child's progress.

Each public agency must have an IEP in effect at the
beginning of each school year for every handicapped child who is
receiving special education from that agency. The IEP must be in
effect before special education and related services are provided, and
special education and related services set out in a child's IEP must
be provided as soon as possible after the IEP is finalized, 34 C.F.R.
section 300.342, Meetings must be conducted at least once a year to
review and, if necessary, revise each handicapped child's IEP. More
frequent meetings may take place if needed.

IX

California elected to participate in the EHA and adopted a
state plan and enacted a series of statutes and regulations designed
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to comply with federal requirements. Education Code sections 7570
et seq.; and section 56000 et seq.; Government Code section 7570 et
seq.; Title 2Calif ornia Code of Regulations sections 60000 et set;
and Title 5 California Code of Regulations section 3000 & sG.

The Legislature has established its intent to assure receipt
of federal funding, including the funds available for services to han-
dicapped children. Government Code'section 7560. A single line of
responsibility with regard to the education of all handicapped
children as required by the EEA was established. The responsibility
for supervising education and related services for handicapped
children specifically required pursuant to the federal requirements
was delegated to the Superintendent of Public Instruction. Government
Code section 7561; Education Code section 56135.

x

In California, public education services are directly deli-
vered through school districts throughout the state. In addition,
there are county offices of education and county superintendents of
schools which have certain responsibilities for overseeing educational
services within counties. The relationship of school districts and
counties varies from county to county. In some counties, there is
only one school district, covering residents of the county. In other
counties, there are several school districts. Some school districts
cross county lines.

The governing board of each school districtmust elect the
organizational structure which will serve special education needs.
One option is for <a school district, in-conjunction with one or .more
districts, to submit to the Superintendent a joint local plan.,which
provides a governing structure and administrative support for a system
for determining the responsibility for participating agencies for the
education of each individual with exceptional needs residing within
the special education local plan area. Special districts of this
type are known as SELPA districts.

There are 33 school districts in the County of Santa Clara.
All have elected under Education Code section 56170(c)  to join with
the county office of education to submit special education plans to
the State Superintendent of Schools, forming seven SELPA districts in
the County. Five of the SELPAs serve more than one school district.
Two serve single school districts (San Jose Unified School District
and Santa Clara Unified School District).

The Santa Clara County Office of Education was established
as an entity separate from the County of Santa Clara by the Board of
Supervisors in 1973, pursuant to the authority of Education Code sec-
tion 1043 (formerly section 658). It is governed by the County
Board of Education, and is fiscally independent from the County of
Santa Clara. The County Office of Education is administered by the
County Superintendent of Schools,

While the details of the seven SELPA plans vary, under the
plans submitted to the State Superintendent, the County Office of
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Education has some responsibility in each SELPA plan. The County
Office of Education receives special education monies from the State,
including regional service funds and program specialist funds. After
withholding an amount to cover the administrative costs of SELPA ad-
ministration, the monies are disbursed to the different SELPAs. Each
SELPA has its own.budge, which is managed either by the SELPA admin-
istrator at the'county  Office of Education or by the local education.
districts themselves. The County Office of Education is not respons-
ible for the IEPs for any children, although it does operate some
programs for severely handicapped children.

XI

Chapter 797 of the Statutes of 1980 added Part 30 (commencing
with section 56000) to Division 4 of Title 2 of the Education Code,
to implement the EHA. This legislation sets forth the basic
California IEP process for identifying special education children and
providing special education and related services necessary for a child
with exceptional needs to benefit from a free appropriate public edu-
cation.

Before July 1, 1986, local educational agencies (school
districts and county offices of education) were responsible for the
.education  of special education students, including the provision of
related services necessary for the child to benefit from education.
This included responsibilities for identifying and assessing children
with suspected handicaps, as well as the responsibility for providing
related services (including mental health services) required in indi-
vidual IEPs. Local educational agencies were financially responsible
for the provision of mental health services required in the IEP.

XII

Chapter 1747 of the Statutes of 1984 added Chapter 26 to
Division 7 of Title 1 of the Government Code and amended section 11401
of the Welfare and Institutions Code. This legislation shifted some
of the IEP responsibilities for related services which previously had
been held by local educational agencies to local mental health
programs.

This legislation requires psychotherapy and other mental
health assessments for special education children with suspected men-
tal health handicaps or mental health needs to be conducted by
qualified mental health professionals, as' specified in regulations
developed by the State Department of Mental Health. Government Code
section 7572(c). Mental health services may be added to a child's IEP
only if a formal assessment is conducted and the qualified mental
health professional conducting the assessment recommends the service
in order for the child to benefit from special education. Government
Code section 7572(d),

This legislation provides that the State Department of Mental
Health, or designated community mental health service, is responsible
for the provision of psychotherapy or other mental health services, if
required in a handicapped child's IEP. Government Code section 7576.
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The child's family shall not be liable for the cost of such treatment
services. Government Code section 7582.

This legislation requires the expansion of the IEP team to
include a representative of the county mental health department and a
representative of the county welfare department if the child is
classified as seriously emotionally disturbed (SED) and any member of
the 1EP"team recommends out-of-home placement based on relevant
assessment information. Government Code section 7572.5(a). The
expanded team must review the assessment to determine whether the
child's needs can be met through a combination of nonresidential ser-
vices, whether residential services will enable the child to benefit
from educational services, and whether residential services are
available which will address the child's needs and ameliorate'the con-
ditions leading to the SED designation. Government Code section
7572.5(b).

If the IEP requires residential placement, a case manager
must be selected from the public agency.representatives  on the team.
The IEP must include provisions for review of case progress, of the
continuing need for residential placement, of the compliance with the
IEP, and of the progress toward ameliorating the SED condition. There
must be a review by the full IEP team every six month. Government
Code section 7572.5(c). Aid in the form of AFDC (Aid to Families~with
Dependent Children) is provided for any child under the age of 18 who
is placed out of home pursuant to an IEP. Welfare and Institutions
Code section 11401(b)(l)(D).

This legislation required each ,local .agency affected 'by the
legislation to report to the Department of.,Finance  through appropriate
state agencies either an estimate of expenditures which previously
were borne by it and which would be shifted to another agency as a
result of this legislation or an identification of its responsibility
for expenditures which would be acquired by the agency as a result of,
this legislation. Government Code section 7583. The original est-
imates were to be submitted no later than March 15, 1985 to the state
agencies. Actual shifts in funding were to be reported annually by
March 15 in subsequent years. Id. The Department of Finance was
directed to recommend appropriate adjustments in the annual Budge Act
to reflect shifts in expenditures. Id. The March 15, 1985 report was
to include an estimate of the speciaLeducation expenditures for
Fiscal Year 1984-85 for psychotherapy, the number of children
receiving psychotherapy at the time of the April'pupil  count, the name
of the agency providing the psychotherapy, including the name of the
agency paying for such services. Section 4 of Chapter 1747 of the
Statutes of 1984.

This legislation was originally scheduled to become operative
July 1, 1985. Later legislation delayed the full implementation until
July 1, '1986. During a "window period" from March 1, 1986 through
June 30, 1986, local mental health agencies received referrals from
local educational agencies, conducted assessments, participated in IEP
meetings to develop IEPs for the 1986-87 school year, but were not
responsible for providing the. treatment services,
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XIII

Chapter 1274 of the Statutes of 1985 amended Chapter 26 of
Division 7 of Title 1 of the Government Code, and amended sections
5651, 1095 and 11401 and added Chapter 6 to Part 6 of Division 9 of
the Welfare'and Institutions Code. This legislation made certain
technical changes and modified the responsibilities concerning IEP
mental health services and made further changes to implement this
program.

This legislation requires that the regulations be developed
by Departments of Health Services and Mental Health in consultation
with the Department of Education. Government Code section 7572(c).

This legislation requires the person who conducted the IEP
mental health assessment to review and discuss his or her recommen-
dations with the parent and appropriate IEP team members, and to
attend the IEP team meeting if requested. Government Code section
7572(d)(l). If an independent assessment for the provision of related
mental,health  services is submitted to the IEP team, that assessment
must be reviewed by the mental health professional who conducted the
assessment for the public agencies. Government Code section
7572(d)(2). Disputes between a parent and IEP team members regarding
related services recommendations must be resolved pursuant to
Education Code sections 56500 & seq.
7572(d)(e).

Government Code section

This legislation eliminated the requireme&  of inclusion of a
representative from the county department of,social  services on the
expanded IEP team if the child is classified,as  seriously emotionally
disturbed and any member of the IEP team.recommends  *out-of-home pl,ace-
ment. Government Code section 7572.5(a). The legislation clarified
that, in order for a child to be placed out-of-home pursuant to an
IEP, the expanded,IEP  team must determine whether residential care is
necessary for the child to benefit from educational services. Govern-
ment Code section 7572.5(b). This legislation specifies that the
county mental health department is case manager for SED children for
whom residential placement has been called for on' IEPs,  and requires
that an appropriate residential facility be identified on the IEP.
Government Code section 7572.5(c). The county mental health agency
may delegate this responsibility to the county welfare department, but
the county mental health department remains financially responsible.
Government Code section 7572.5(c)(l). Funding for out-of-home place-
ment was shifted from the AFDC program to a,special  program. Welfare
and Institutions Code sections 18350 et seqi Upon receipt of proper
documentation from the State Departmex  of Mental Health or the county
mental health agency, the county welfare department is authorized to
make payments to licensed residential care facilities for children
placed pursuant to IEPs, based on the AFDC rate for the facility.
Welfare and Institutions Code section 18351(a). These costs are
reimbursed by the State Department of Social Services, and are funded
from a separate appropriation in the budget. Welfare and Institutions
Code -3ctiions 18351(b) ,and 18355. The child or his or her parent or
pare's  is not liable for the cost of 24-hour out-of-home care for SED
children. Welfare and Institutions Code 18350.
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This legislation provided that the State Department of Mental
Health, or any community mental health service designated by the
Department shall be responsible for the provision of psychotherapy or
other mental health services, as defined by the regulations.
Government Code section 7576.

This legislation clarified that assessments and therapy
treatment services provided under programs of the State Departments of
Health Services or Mental Health, or their designated local agencies,
rendered to a child referred for IEP assessment, or a child with an
IEP, are exempt from financial eligibility standards and family
repayment requirements. Government Code section 7582. In no event
should the inclusion of necessary related services on a child's  IEP be
contingent upon identifying the funding source. Government Code sec-
tion 7572(d).

This legislation eliminated the reporting of estimated expen-
ditures to appropriate state agencies as of July 1, 1986. Government
Code section 7583.

This legislation required the annual Short-Doyle plan for
each county of include a description of the services required by
Government Code sections 7571 and 7576, as well as the cost of those
services,. Welfare and Institutions Code section 5651(g).

XIV

No appropriation was included in Chapter 1747 of the Statutes.
of 1984, although there was provision thatlocal agencies and school
districts may pursue remedies available under Chapter 3 (commencing
with section 2201) of Part 4 of Division Iof the Revenue and Taxation
Code. Section 5 of Chapter 1747 of the Statutes of 1984.

Chapter 1274 of the Statutes of 1985 included some funding
for mental health services pursuant to Government Code sections 7570
et seq. Funds reported by the Department of Education and verified
by the Department of Finance pursuant to section 4 of Chapter 1747 of
the Statutes of 1984 were to be transferred on July 1, 1986 to the
appropriate state departments responsible for the services specified
in Chapter 26 (commencing with section 7570) of Division 7 of Title 1
of the Government Code and designated in each child's IEP. Section
16, Chapter 1274 of the Statutes of 1985. .The  sum of $1,600,000  was
appropriated from the General Fund to the Department of Mental Health
for purposes of conducting assessments and participating in developing
IEPs  during the period of March 1, 1986 through June 30, 1986.
Section 18 of Chapter 1274 of the Statutes of 1985. Notwithstanding
the county Short-Doyle match requirement of the Welfare and
Institutions Code section 5707, these expenditures were to be funded
on a basis of 100 percent state funds during the period March 1, 1986
through June 30, 1986. Id. The legislation further stated that reim-
bursement to local agencies and school districts should be made pur-
suant to Part 7 (commencing with section 17500) of Division 4 of Title
2 of the Government Code and, if the statewide cost does not exceed
$500,000, shall be made from the State Mandates Claims Fund. Section
17 of Chapter 1275 of the Statutes of 1985.
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Item 444O-131-001  of Section 2.00 of Chapter 186 of the
Statutes of 1986 (1986 Budget Act) provided $2,000,000  to the
Department of Mental Health in Fiscal Year 1986-87 for local
assistance for assessments and case management relative to special
education for special education children pursuant to Chapter 1747 of
the Statutes of 1984 and Chapter 1274 of the Statutes of 1985.
Section 3 of Chapter 1133  of the Statutes of 1986 amended this provi-
sion to allow for the use of these funds for all services local mental
health agencies are required to provide pursuant to Chapter 1747 of
the Statutes of 1984 and Chapter 1274 of the Statutes of 1985,
including treatment services.

Item 61OO-161-001  of Section 2.00 of Chapter 188 of the
Statutes 1986 (1986 Budget Act) also provided for a transfer of up to
$2,700,000  during Fiscal Year 1986-87 from the Department of Education
to the Department of Mental Health for the purpose of conducting
assessments pursuant to Government Code sections 7572 and 7572.5.
Section 4 of Chapter 1133  of the Statutes of 1986 amended this item to
allow for transfer of these funds for mental health treatment services
pursuant to Chapter 1747 of the Statutes of 1984 and Chapter 1274 of
the Statutes of 1985 as well. Item 610O-161-001.  also made available
for transfer from the Department of Education to the Department of
Social Services $5,400,000  for the cost of out-of-home placement of
IEP children pursuant to Welfare and Institutions Code section 18350
et- seq.

Item 6100-161-001 of the 1986 Budget Act also required local
education agencies to report to the Superintendent of Public
Instruction the total costs incurred providing noneducational services
in the 1985-86 Fiscal Year to IEP children who received mental health
services pursuant to IEPsor'who  were classified as seriously emo-
tionally disturbed and placed out-of-home pursuant to IEPs. The
Superintendent was directed to reduce funding to any education agency
which he determines engaged in willful failure to report accurate data
by 150 percent of the amount reported in error. The Auditor General
was directed to review the data reported by local education agencies
to determine if the amounts reported were accurate. Based on the
Auditor General's recommendations, the Superintendent was authorized
to transfer additional amounts to the State Departments of Mental
Health and Social Services, provided that the total amount transferred
did not exceed the amounts spent by local educational agencies in the
1985-86 Fiscal Year for residential care and mental health services
for children pursuant to IEPs.

xv

The law pertaining to the funding, organization, and opera-
tion of community mental health services in California, known as the
tlShort-Doyle  Actl', is contained almost exclusively in Part 2
(commencing with section 5600) of Division 5 of the Welfare and
Institutions Code. The Short-Doyle Act was enacted in 19.79 to orga-
nize and finance community mental health services for the mentally
disordered in every county through locally administered and locally
controlled community mental health programs. Before that time, state
hospitals played a large role in the provision of mental health ser-
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vices. The Short-Doyle Act was a step in the de-institutionalization
of the mentally ill.

The Short-Doyle Act was intended to efficiently utilize state
and local resources, to integrate state-operated and community
programs into a unified mental health system, to ensure appropriate
utilization of all mental health professions, to provide a means for
local government participation in determining need for and allocation
of mental health resources, to establish a uniform ratio of local and
state government responsibility for financing mental health services,
and to provide a means for allocating state mental health funds
according to community needs. The goals of Short-Doyle community men-
tal health programs are threefold: to assist persons who are institu-
tionalized because of mental disorder, *or who have a high risk of
becoming so, to lead lives which are as normal and independent as
possible; to assist persons who experience temporary psychological
problems which disrupt normal living to return as quickly as possible
to a level of functioning which enables them to cope with their
problems; and to prevent serious mental disorders and psychological
problems. Welfare and Institutions Code section 5600.

The Short-Doyle Act provides that a county must give priority
to services required for acute patientsand  involuntary patients.
Welfare and Institutions Code section 5651.3. Each county must con-
sider and make provisions for certain other priority populations: the
chronically mentally ill, including those who are homeless; mentally
disturbed children and adolescents, including juvenile sex'offenders
and juvenile victims of sex offenses; mentally ill elderly, ,including
those ,who are isolated; mentally ill inmates and, mentally ill wards
of juvenile detention facilities, and mentally illrnuisance  offenders
to prevent inappropriate placement in the justice,system;  and under-
served populations,, including ethnic minorities, refugees, veterans,
and other victims of posttraumatic stress disorders, and individuals
diagnosed as both mentally ill and developmentally disabled. Welfare
and Institutions Code section 5651.1.

Short-Doyle services are to be provided through community
mental health services covering an entire county, or counties,
established by the Board of Supervisors of each county. Welfare and
Institutions Code section 5602. In most counties, the community men-
tal health service area is the county, and the local mental health
agency is an agency of the county. This is true in the County of
Santa Clara.

Generally, each county is required under the Act to develop
and adopt a mental health plan annually specifying services to be pro-
vided in county facilities, in state hospitals, and through private
agencies. Welfare and Institutions Code section 5650.

The annual Short-Doyle plan must include a detailed presen-
tation of expected expenditures and revenues. Chapter 1274 of the
Statutes of 1985 also required that the plan include a description of
services required by Government Code sections 7571 and 7576 (which is
the subject of this Test Claim).
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Two alternative Short-Doyle planning and reimbursement
methods exist: the county Short-Doyle plan and the negotiated net
amount contract. Unless a county is selected by the Department of
Mental Health and elects to enter into a negotiated net amount
contract with the State, the Board of Supervisors must adopt and sub-
mit to the Department of Mental Health an annual county plan
(llShort-Doyle  plan") for mental health services to the county.
Welfare and Institutions Code section 5650. The Department reviews
and approves the Short-Doyle plan. The county Short-Doyle plan is
deemed a contractual arrangement between the state and the county.
Welfare and Institutions Code section 5707.

Community mental health services are funded from a com-
bination of sources: fee revenue from patients and third parties (such
as insurance companies), grants from non-profit organizations,
Medicare and federal Medi-Cal benefits from the federal government,
Short-Doyle allocations and Short-Doyle Medi-Cal from the State, and
required Short-Doyle "match"  and voluntary "overmatchif  though the
county.

Among the major features of the Short-Doyle Act are provi-
sions relating to the allocation of state funds to community mental
health services. Through the Short-Doyle Act, state general funds are
distributed to counties to provide partial funding for community men-
tal health services. In theory, and with a few exceptions, the net
cost (cost less revenues such as grants, patient fees, third party
reimbursement, Medicareti  and federal portion of Medi-Cal) of all ser-
vices specified in approved county Short-Doyle plans or .covered  under
the negotiated net amount contract is financed on a basis of 90 per-
cent state funds (the "Short-Doyle allocation" and the state portion
of Medi-Cal) and 10 percent county funds (the "required county
match"). Welfare and Institutions Code section 5705.

Alternatively, subject to State approval, a county may elect
to use the negotiated net amount (NNA) contract method in lieu of the
annual Short-Doyle planand  budget. Welfare and Institutions Code
section 5705.2. The NNA is a contract between the Department of
Mental Health and the electing county. The NNA concept differs from
the cost reimbursementconcept of the Short-Doyle plan. Through the
NNA, a county contractually agrees to make certain mental health ser-
vices available, and the state agrees to allocate to the county a
fixed Short-Doyle amount. The NNA contract contains a statement of
units of certain modes of service which the county agrees to make
available (the "dedicated capacity"). The county bears the financial
risk in providing any and all mental health services to the population
described and enumerated in the contract to the dedicated capacity
limit. The State bears the risk that fewer units of service will need
to be provided, and bears the risk that the county can provide the
services at a cost saving. Any savings may be retained by the county
as long as such funds are used for mental health services, including
the defraying of operating and capital costs.

XVI

In the County of Santa Clara, community mental health ser-
vices are provided through the Mental Health Bureau of the Department
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of Health, which is the local mental health agency for the County of
Santa Clara. Under direction from the Board of Supervisors for the
County, the Mental Health Bureau administers the Short-Doyle funds,
provides mental health services, and monitors contracts with
Short-Doyle contract providers of mental health services.

Except for services provided under the legislation that is
the subject of this Test Claim, families or patients are charged for
assessment and treatment services provided by the County, based on the
family's liability as determined by the Uniform Method for Determining
Ability to Pay (UMDAP)? Insurance, Medi-Cal and Medicare are billed
to the maximum extent possible.

XVII

Prior to the legislation that is the subject of this Test
Claim, none of the services to be provided under the Short-Doyle
contracts were specifically referenced to serving IEP needs, With two
exceptions, the Fiscal Year 1985-86 Short-Doyle contract agencies ren-
dered services independent of the IEP process or requirements, charged
parents based on UMDAP liability, and collected insurance, Medi-Cal
and Medicare. The exceptions were two Short-Doyle agencies which also
had contracts with local educational agencies to provide IEP-related
services. These two agencies rendered IEP-related assessment and
treatment services for the local educational agencies with which they
had contracts, and received partial funding for these services from
the local educational agencies instead of through parent fees,
Medi-Cal and insurance.

The County
State of California

negotiated net amount (NNA) contracts with the
for both Fiscal Year 1985-86 and 1986-87.

During the Fiscal Year 1985-86, the year prior to the year
that is the subject of this Test Claim, the County Mental Health

XVIII

Bureau submitted a mental health budget (excluding state hospital ser-
vices) of $35,552,792. The non-categorical Short-Doyle allocation
(including 'che.state  portion of federal Medi-Cal) received from the
state general funds was $21,640,430, The County provided $6,431,014
($2,018,400 in required match and $4,412,614 in llovermatchll,  general
County funds committed to mental health programs at the discretion of
the Board of Supervisors). The remaining amount, $5,977,481, was from
non-County, non-State sources such as grants, patient fees and
insurance, federal Medi-Cal and Medicare.

During the Fiscal Year 1986-87, the year that is the subject
of this Test Claim, the County Mental Health Bureau submitted a mental
health budget (excluding state hospital services) of $43,215,710. The

state's non-categorical Short-Doyle allocation to the County was
$22,515,326, which represented an increase from Fiscal Year 1985-86 of
4% (1% cost of living increase and. 3% for program expansion). State
funding for categorical funding was $3,682,166, including $222,955 to
fund the program subject to this Test Claim. The County provided
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$7,481,097 ($2,547,225 in required match and $4,933,872  in
"overmatch") . The estimated revenue from non-County, non-State sour-
ces was $9,537,122.

XIX

The Budget Act of 1986 allocated $2,000,000  to the State
Department of Mental Health for assessments, treatment, and case mana-
gement services, and made available for transfer from the State
Department of Education to the State Department of Mental Health an
additional $2,700,000  for assessments and mental health treatment ser-
vices for IEP children. Item 4440-131-001,  Chapter 186, section 2.00,
Statutes of 1986; Chapter 1133, section 3, Statutes 1986. Of these
amounts, $222,955 was allocated to the County of Santa Clara for
Fiscal Year 1986-87. There was no required County match for this
amount.

Additional amounts were to be transferred from the State
Department of Education to the State Department of Mental Health if
reports of local educational agencies indicated higher costs during
Fiscal Year 1985-86 for services that are the subject to this Test
Claim. Relatively low figures were reported initially. The Auditor
General's Report showed wide discrepancies among school districts in
the manner in which they,reported  their costs, and it was determined
by the State Auditor General that the figures submitted were unre-
liable. An additional audit was to be conducted. Counties did not
receive additional allocations for Fiscal Year 1986-87 as a result of
these audits,

xx

Prior to the passage of Chapter.1747 of the Statutes of 1984,
the County of Santa Clara, and local mental health programs generally,
were not required to provide IEP assessments for local educational
agencies, and were not required to participate in IEP meetings. Local
educational agencies had these responsibilities. The County of Santa
Clara is neither a local educational agency nor special education
local plan area (SELPA), and has a fiscally independent Office of
Education which is not involved in this Test Claim. The county mental
health program and county welfare department had no statutory roles in
the IEP process 'prior to this legislation.

XXI

Prior to the implementation of the legislation that is the
subject of this Test Claim, County mental health clinicians did not
participate in the IEP process in a formal manner. Frequently, if a
child in therapy had an IEP, and the therapist was an employee of the
County, the child's therapist voluntarily participated in the IEP pro-
cess to a limited extent. Neither the therapist nor the County was
required to participate. In each case, the therapist became involved
at the invitation of the parent or the educational agency, after
parental consent had been obtained. Depending upon insurance
coverage, eligibility and ability to pay, parents, insurance, Medi-Cal
and Medicare were billed for the services. The therapist did not sub-
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mit an IEP assessment to the team and was not an IEP decision maker.
The therapist may have discussed the case with the person conducting
the assessment for the IEP team, or may have attended the IEP meeting.
However, the therapist's presence at the IEP meeting was not required.

XXII

Prior to the implementation of legislation that is the sub-
ject of this Test Claim, representatives from the local mental health
program did not have case management responsibilities for children
placed out-of-home pursuant to IEPs.  In Fiscal Year 1985-86, the
County of Santa Clara did not have a responsibility to provide case
management services.

Prior to the legislation that is the subject of this Test
Claim, the Mental Health Bureau provided some case management services
for the most severely mentally disturbed children: those placed in
Napa State Hospital or receiving inpatient services at Don Lowe
Pavilion, the County's acute psychiatric hospital. Generally, these
children were dangerous to themselves or others and/or met the cri-
teria of gravely disabled as a result of a mental disorder. All of
the Santa Clara County children at state hospitals were in LPS conser-
vatorships. These case management services did not overlap with IEP
case management services, as the acute hospital and state hospital
placements were not placements pursuant to IEPs.

Prior to the full implementation of the legislation that is
the subject of this Test.Claim,  in Santa Clara County, the departments
of social services and probation also ,provided  some case management
services unrelated to IEP case management,services  for children who
were wards or dependents of the court. Counties were not required to
provide these services. In Santa Clara County., parents were billed
for these services, based on ability to pay. Not all children
receiving these case management services were in IEPs,  and few were in
out-of-home placement pursuant to IEPs. Case management respon-
sibilities did not include IEP case management responsibilities, even
for children who had IEPs.

X X I II

Generally, patients or other responsible parties are charged
fees for mental health services, determined by their ability to pay.
Welfare and Institutions Code section 5716. If a patient is covered
by insurance, insurance companies are billed for any covered services,
subject to the patient's consent.

Medi-Cal and Medicare are billed for covered services to
Medi-Cal and Medicare patients. Cost recovery from the Medi-Cal
program is limited to the federal portion of Medi-Cal for the year
that is the subject of this Test Claim, as the County in that year had
a NNA contract with the State. Under this contract, the amount of
Short-Doyle allocation includes the state portion of Medi-Cal for
Short-Doyle services.
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XXIV.

The Fiscal Year 1986-87 cost to the County for providing men-
tal health assessments, case management, and treatment required by the
legislation that is the subject of this Test Claim exceed the $222,955
specifically allocated to the County by the State for this program.
The excess costs place this Test Claim within the jurisdiction of the
Commission on State Mandates. 4

xxv

Handicapped children needing mental health treatment to take
advantage of a free, appropriate education under the EHA and the
State's implementation of the EHA have an entitlement to receive those
services. No other persons served by local mental health programs
have an entitlement to mental health services.

The effect of Chapter 1747 of the Statutes of 1984, Chapter
1274 of the Statutes of 1985, and Title 2 California Code of Regu-
lations Division 9 is to give the highest priority to individualized
education program treatment. If mental health resources are insuf-
ficient to meet the entire mental health needs of the community,
treatment required by individualized education programs must continue
to be provided. patients with more acute illnesses, but without
IEPs--including  children-- may be placed on waiting lists.

With respect to non-IEP mental health services, counties
flexibility to determine treatment prior&ties  in terms.of.who  is
served, what kind of treatment they receive, and how often they
receive those services.

have

XXVI

As the assessments and treatment services are specifically
required to be provided at no cost to the handicapped child or the
child's families, affected local entities do not have the authority to
levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service. Some services ren-
dered pursuant to these statutes for Medi-Cal eligible children are
covered under Medi-Cal. The legislation does not impact the ability
of the County to bill Medi-Cal, and this revenue is included as an
off-set to expenses on this Test Claim.

XXVII

The following findings are not based on the "Joint Statements
of Fact".

XXVIII

The Fiscal Year 1986-87 cost to Santa Clara County of pro-
viding IEP-related mental health services was $2,387,835. The break-
down of these expenses is as follows: $168,146 for IEP assessment and
case management services; $1,784,076  for day treatment services;
$419,349 for individual therapy services; and $16,264 for group
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therapy services. Fiscal year 1986-87 revenues relative to these ser-
vices is estimated to be $235,869 in federal Medi-Cal revenue. In
addition, an insignificant amount of revenue from third party
insurance payments was received. State funding of this IEP program in
Fiscal Year 1986-87 was $222,955. The net unreimbursed cost of the
program is therefore estimated to be $1,929.001.

XXIX

There were some children referred through the IEP process in
Fiscal Year 1986-87 who previously had been known to the county mental
health system (251 out of 568). Although some of these children pre-
viously had been identified as IEP children, it is not clear the
extent to which they had IEPS  requiring the mental health services
they in fact were receiving. To the County's knowledge, none of these
children seen by the County were receiving mental health services pur-
suant to IEPs: the services were rendered by the County independent
of the IEP process, and parents and third parties were charged for the
services under the County's standard Short-Doyle process. Many of
these children may have had IEP-related mental health needs which had
not been identified by the local educational agencies prior to the
transfer of responsibility to local mental health agencies, and which
should have been the responsibility of the local educational agencies,
with no contribution required from family or third party insurance.
Prior to Fiscal Year 1986-87, the needs of these 251 children may have
been partially or fully met through the County in an informal manner,
even though they should have been entitled to receive free services
through IEPs, as a matter of right.

The 251 children previously known to the mental health system
were not individual children the County was mandated to serve prior to
Fiscal Year 1986-87.

xxx

The effect of shifting the responsibility for assessing and
funding IEP mental health needs away from the agency responsible for
identifying those in need of services has been formidable. According
to the California State Auditor General, by December 31, 1986 (the end
of the first ten months of local mental health agencies' involvement
in this process), the number of students referred for noneducational
services was more than double the number of special education students
who received services during the 1985-86 Fiscal Year.

For Santa Clara County SELPA Area I, which was included in
the Auditor General's audit, the escalation in referrals was even more
striking: during the period March 1, 1986 to June 30, 1986, more than
twice the number of children who received noneducational,services
during that fiscal year were referred for mental health evaluation.
By December 31, 1986, the number of children so referred was nearly
triple the number of special education students receiving noneduca-
tional services during the immediately preceding fiscal year
(1985-86).

Children in need of IEP-related mental health services were
under-identified prior to the implementation of Chapter 1747 of the
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Statutes of 1984. Generally, children who were referred through this
process were in need of mental health services and received IEP recom-
mendations for such services as a result of the referrals. In
Santa Clara County during Fiscal Year 1986-87, 494 of the 568 children
referred for mental health IEP assessments subsequently received men-
tal health services pursuant to IEPs.

DETERMINATION OF ISSUES-
I

Chapter 1747 of the Statutes of 1984, Chapter 1274 of the
Statutes of 1985 and their implementing regula,tions  mandate a new
program or higher level of service on the Mental Health Bureau of the
County of Santa.Clara  as defined in the California Constitution
Article XIII B, Section 6.

Article XIII B 56 requires state subvention of funds
"[wlhenever  the Legislature or any state agency mandates a new program
or higher level of service on any local government . . ..'I Chapter 1747
of the Statutes of 1984 and Chapter 1274 of the Statutes of 1985, and
their implementing regulations, impose on county local mental health
agencies Wa new program or higher level of service" subject to the
constitutional imperative of subvention under Section 6 Article XIII B
of the California Constitution.

The Supreme Court of California has determined that tlprograml'
has two alternate meanings: "[l] programs that carry out the govern-
mental function of providing services to the public or [2] laws which,
to implement a state policy, impose unique requirements on local
governments and do not apply generally to all residents and entities
in the state." County of Los Angeles k State of California (1987)-
43 Cal.3d 46, 56.

The legislation that is the subject of this Test Claim is a
tlprogram" under either definition. The state chose to carry out a
governmental function of providing mental health assessments, treat-
ment, and case management of handicapped children who need supportive
services in order to benefit from their education by delegating the
responsibility to local mental health agencies. The legislation
requires local mental health agencies to provide certain specific ser-
vices to the public. The responsibilities imposed on local mental
health agencies pursuant to this legislation are not imposed upon all
residents and entities of the state, only on local mental health
agencies.

This is a new program in several ways. Before this legisla-
tion, counties in general and local mental health agencies in par-
ticular had no formal responsibilities in the IEP process. The
legislation requires the local mental health agencies to provide ser-
vices not hitherto required. This legislation involves the local men-
tal health agencies in the IEP process, with its full panoply of
federal and state time lines, rights, and procedures. Prior to this
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legislation, educational agencies had the responsibility for providing
free, appropriate public education to each handicapped child,
including whatever supportive services were necessary in order for
that child to benefit from special education. Chapters 1747 and 1274
and their implementing regulations shifted from educational agencies
to local mental health agencies substantial financial and program
responsibilities for mental health services provided to handicapped
children pursuant to the IEP process. The service mandated by this
legislation had not previously been mandated by the general state men-
tal health program, the Short-Doyle program.

II

The state argues that Chapters 1747 and 1274 and their imple-
menting regulations do not impose a new program on local mental health
agencies because "[clommunity  mental health programs were already pro-
viding assessments and mental health treatment for many handicapped
children under the Short-Doyle Act." The argument is unconvincing.
It ignores fundamental differences between IEP-related services and
Short-Doyle services which existed prior to this legislation:

1. Local educational agencies were responsible for
providing IEP-related mental health assessments
and treatments. Community mental health
programs were not providing IEP-related mental
health assessments, and were not formally par-
ticipating in the IEP process. No community
mental health representative was an IEP team
member, regardless of the placement possibili-
'ties. Community mental health had no IEP team
responsibilities, was not responsible for
locating out-of-home placement pursuant to
IEPs and was not responsible for case manage-
ment for children placed out-of-home pursuant
to IEPs. To the knowledge of the County, the
County was not providing any mental health
treatment required by individual IEPs  prior to
this legislation.

2. The IEP program, based on the federal EHA
requirements, provides for very specific eva-
luations and services, to be delivered within
certain time limits and with due process safe-
guards. There is no similar process for
Short-Doyle services, no similar time lines for
evaluations or reevaluations or delivery of
services, no similar definition of what must be
included in an evaluation, no mandatory process
similar to the IEP meeting process, no similar
due process procedure.

3. The Short-Doyle program is not an entitlement
program. It is a broad mental health program
that grants great discretion to the community
mental health system to determine what ser-
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vices are to be provided, and to whom. The
County determines its service priorities based
on program principles and clinical needs. It
is the policy of the County that if resources
are inadequate to meet demands on a particular
mental health center, needs are triaged.
Those in most urgent need of treatment are
seen; others are placed on waiting lists.
Although the Short-Doyle Act sets forth cer-
tain priority populations, it does not grant
to any individual an entitlement to services.
The IEP program, on the other hand, is an
entitlement program. If an individual child
meets certain criteria, he or she is entitled
to services, a right that is enforceable
through administrative and judicial remedies.
There is no such thing as a waiting list for
IEP services. Those services simply must be
delivered.

4. Patients receiving Short-Doyle services are
charged for the services, based on their UMDAP
ability to pay. If the services are covered
by insurance or some other third party,
collection is made from that source. Families
of children receiving IEP-related services are
entitled to receive those services free of
charge. The parents or child cannot .be
charged for the services. If the IEP-related
services are covered by insurance, any sub-
mission of insurance claims to providers must
be voluntary, unless such claims would result
in neither an increase in premiums, nor a
decrease of annual or lifetime insurance bene-
fits, nor a cancellation of the insurance
policy.

5 ? Since the IEP program is an individual
entitlement program, the responsibility for
providing IEP -related mental health services
represents an open-ended financial demand on
the County. Each individual child who quali-
fies for IEP-related services is entitled to
receive them. Receipt of the services cannot
be contingent on identifying a funding source.
Government Code section,7572(d), Through the
Short-Doyle program, on the other hand, a com-
munity mental health agency cannot be required
to expend more for mental health programs than
it receives in its state Short-Doyle alloca-
tion plus the required county match. Welfare
and Institutions Code section 5709,

6. The Short-Doyle Act is designed to organize
and finance community mental health services
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in every county through locally administered
and locally controlled programs, and to pro-
vide a means for allocating state mental
health funding according to community needs.
Welfare and Institutions Code 5600. The goals
of the Act are to assist persons who are
institutionalized, or at a high risk of
becoming so, because of a mental disorder,
lead lives as normal and independent as
possible; to assist persons experiencing tem-
porary mental health problems to return to a
functioning level; and to prevent serious men-
tal disorders and psychological problems.
First priority must be given to services
required for acute patients and involuntary
patients. Welfare and Institutions Code sec-
tion 5651.3. Other priority populations do
include, mentally disturbed children and ado-
lescents, including juvenile sex offenders and
juvenile sex offense victims. Welfare and
Institutions Code section 5651.1. However,
this population is not synonymous with
children entitled to IEP-related mental health
services. The most severely mentally ill
children, those in acute hospitals, state
hospitals, or state hospital alternative
programs did not receive their mental health
services pursuant to IEPs. Hospital care is
deemed "medical services" which is not the
kind of supportive service required to be pro-
vided under the EHA. 20 U.S.C. section
1401(a)(17). Those mentally disturbed
children and adolescents who are to be given
first priority -- those in need of acute care
and those involuntarily detained -- do not
receive their mental health services pursuant
to IEPs. Presumably, most juvenile sex
offenders, juvenile victims of sex offenses,
and wards of juvenile detention facilities --
all of whom are specifically targeted as
priority populations -- also do not qualify
for IEP-related mental health services.

The Short-Doyle Act is designed to give community control and
direction to the complex mental health needs of a county's population.
The legislation requiring local mental health agency involvement in
the IEP process (Government Code section 7570 et. seq.) is e part of
the Short-Doyle Act (Welfare and Institutions Code section 5600 &
seq. ) I and is in fact contrary to it. There is little local control
over services to be offered, as the services to be provided are dic-
tated by the specific criteria contained in federal and state law and
regulation. The IEP program singles out a narrow population for
separate, special treatment, as an entitlement program, outside the
priorities of the Short-Doyle Act.
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That the IEP program is separate from the Short-Doyle program
is evident from the Short-Doyle contract itself. The County's negoti-
ated net amount contract is authorized by, and subject to the provi-
sions of, Welfare and Institutions Code section 5705.2. The
Short-Doyle contract between the state and the County of S,anta Clara
for Fiscal Year 1986-87 is replete with references to the Short-Doyle
Act. The introductory provisions of the contract refer to the
Short-Doyle Act as the enabling legislation. Exhibit 4, Santa Clara
County Negotiated Net Amount Short-Doyle Fiscal Year 1986-87 Contract.
The contract defines llclientll or "patient" as a person who receives
services pursuant to the Short-Doyle Act. Paragraph 27(a).

The body of the Short-Doyle contract makes no references to
Government Code section 7572 & seq., nor to any IEP responsibilities.
The only specific mention of this program is the reference to the
state's $222,955 allocation for the "S.E.P.  [IEP] Program" on the
tables of Exhibits B and F of the contract.

The increase in the basic Short-Doyle state allocation
(excluding allocations for categorically funded programs) from Fiscal
Year 1985-86 to 1986-87 was less than four percent ($22,515,326  com-
pared to $21,640,430). If the net unreimbursed cost of the IEP
program is to be absorbed by the Short-Doyle program, it would consume
over eight-and-a-half percent of the county's general state
Short-Doyle allocation for Fiscal Year 1986-87 ($1,929,01X out of
$22,515,326).

The Legislature did not intend that the services mandated by
Chapters 1747 and 1274 would be part'of, and.funded  through, the
Short-Doyle program. The IEP-related mental health services were
never to be funded through the Short-Doyle program. Section 16 of
Chapter 1274 provided for a transfer of funds from the State
Department of Education to the State Department of Mental Health,
.Section  17 of Chapter 1274 recognized that the Chapter imposed a man-
date and directed that reimbursement to local agencies be made through
to State Mandates Claim Process. Chapter 1133 of the Statutes of 1986
further provided for funding for merital health for this program, by
providing for a transfer of $2,000,000  from the Department of Educa-
tion to the Department of Mental Health, to fund the IEP mental health
proqram. This statute also provided that counties were not required
to provide county match for this program, unlike the Short-Doyle
program, and that the Department of Mental Health was to allocate
funds based on individual county needs,
allocation.

in lieu of the Short-Doyle Act
Section 3 of Chapter 1133 of the Statutes of 1986. It

also provided for additional transfers from the Department of
Education to the Department of Mental Health, based on the Auditor
General's report. Id.-

' Even if it is determined that the services mandated by'
Chapters 1747 and 1274 are included in the Short-Doyle program', the
services are mandated services for which subvention is required.

III

The legislation that is the subj.ect of this Test Claim does
not implement a federal mandate contained in section 504 of the
Rehabilitation Act of 1973.
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Section 504 of the Rehabilitation Act of 1973, as amended by
the Rehabilitation Act Amendments of 1974 (P.L. 93-516, 29 U.S.C.
794), together with the implementing regulations, prohibits discrimi-
nation against handicapped individuals in any program rece+ving
federal funds. Section 504 does not require counties to give mental
health services on a priority basis to handicapped students who
receive services pursuant to their IEPs. If anything, Chapters 1947
and 1274 require countries to discriminate against handicapped indivi-
duals who are not entitled to mental health services pursuant to IEPs,
in violation of Section 504.

The burden of providing public education and related services
is on educational agencies, not counties. The section 504 regulation
requirement that recipients of federal funding who operate educational
programs 'I... provide a free appropriate public education to each
qualified handicapped person... I1 does not apply to counties, which do
not operate a public or elementary or secondary education program. In
Santa Clara County, local education agencies provide these services,
even to children in the custody of the County, in the Juvenile Hall,
Shelter, or Ranches.

IV

The legislation that is the subject of this Test Claim is not
state legislation implementing a federal mandate contained in The
Education for All Handicapped Children Act of 1975.

The Education for All Handicapped Children Act is not a man-
dated program. A state may elect or decline to participate. Accept-
ance of federal funding for education is a state option. ,But once
the option is accepted, its terms and conditions must be met by the
recipient. The state, by accepting the federal monies, has agreed to
abide by the terms and conditions of the EHA. It now seeks to impose
the financial burden of this decision on counties, who do not even
receive the federal monies which fund this program.

Section 6 of Article XIIIB of the California Constitution
provides:

Whenever the Legislature or any state agency man-
dates a new program or highe.r level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local govern-
ment for the costs of such program or increased
level of service....

In defining reimbursable mandates, Section 9, subdivision
(b), of Article B of the California Constitution excludes
"[a]ppropriations  required for purposes of complying with mandates of
the... federal government which, without discretion, require an expend-
iture" by the governmental entity.

If the state is to receive certain federal grants, the EHA
requires that the state participate in the IEP program. Nevertheless',
a financially induced choice is not the same as a statutory require-
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ment. In City of Sacramento v. State of California, the appellate
court twice determined that state legislation requiring local govern-
ment employers to pay into the state unemployment insurance on behalf
of their public employees was not a federal mandate exempt from reim-
bursement, but a financially induced choice, even though failure to
impose such a requirement on local government employers would have
resulted in federal de-certification of the State's unemployment
insurance orocrram, with a concomitant loss of,federal  tax credit for
the State's pcivate  employers. City
California (1980) 156 Cal. App. 3d 18
approved of on other grounds, to the
Los Angeles v. State of California (1
Sacramento  v.State  Cxifornia  (1988)-

of Sacramento v. State of
'2, 196 (Sacramzto I); dis-
extent it conflicts, in County of
987) 43 Cal. 3d 46, 58; City of--
201 Cal. App.  3d 409.

Similarly, acceptance of federal education monies, which only
then requires the state to implement the IEP program, is a finan-
cially induced choice, not a federal mandate. In fact, the State is
going one step farther than they attempted to go in the City of
Sacramento cases. At least in the City of Sacramento cases, federal
law did require contribution into the state unemployment insurance
fund from all local government employers, if the State program was to
be certified. In the present case, nothing in the federal EHA law
requires county mental health or county government involvement in the
IEP process. Federal law requires states which receives federal
funding to have in place a program applying to the state as a whole.
See 34 Code of Federal Regulations 5300.1 et seq. It is the State
that has the responsibility to design such a program. Federal regula-
tions generally do not dictate which state..or local agency will be
responsible for program execution. The state could impose the respon-
sibilitles  on local school districts, as it did before the passage of
Chapter 1747. Alternatively, the state could provide the services
directly.

Citing the Government Code section 17513 definition of "costs
mandated by the federal government," the state asserts that the cost
of complying with Chapters 1747 and 1274 are federally mandated
because failure to opt into Public Law 94-142 (the EHA) would result
in Ifa substantial monetary 10s~~' in the form of loss of fed,eral educa-
tion funding. The State asserts that the amount of this loss would be
$100,000,000. There is no evidence in the record to support that
assertion.

'Even assuming that failure to opt into the EHA would result
in a loss of a substantial sum of federal monies to the state, there
is no evidence that this would result in a substantial net monetary
loss. The net costs of complying with the IEP requirements to the
mental health agency of the County of Santa Clara alone is $2,151,966
($2,387,835 less $235,869 federal Medi-Cal). There are fifty-seven
other countries in the state. There are also costs of the Department
of Social Services,, for out-of-home placement, and costs of state and
local educational agencies, for special education and other supportive
or related services. It may well be that the cost of compliance
exceeds the funding received.

Even if failure to opt into Public Law 94-142 were to result
in substantial monetary loss, Chapters 1747 and 1274 and their imple-
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menting regulations are not federally mandated costs as defined by
Government Code section 17513, which provides:

Any increased costs incurred by a local agency...
in order to comply with the requirements of a
federal statute or regulation...[including,]  costs
resulting from enactment of a state law or regula-
tion where failure to enact that law or regulation
to meet specific federal program or service
requirements would result in substantial monetary
penalties or loss of funds to public or private
persons in the state.

Failure to impose on counties -- which do not provide primary
or secondary education -- a requirementsthat  counties provide
IEP-related mental health services does not result in substantial
monetary penalties or loss.of  funds. It is the failure of state or
local educational agencies to do so that would result in the loss of
funds. When it opts into the EHA program, the State itself, as well
as educational agencies, incur certain obligations. Nothing in the
federal law requires involvement of counties in the IEP process. What
the state is attempting to do is take the federal monies, and pass
along the responsibility to the counties, without the monies. This is
precisely the kind of delegation of responsibility which, under the
California Constitution, the state must provide subvention funds.

V

The legislation that is the subject of this Test Claim does
not merely affirm for the State that which had been declared existing
law by actions of the court. No court decisions impose on counties
the responsibility of providing services which relate to the provision
of educational services.

Court decisions at the federal and state level heard before
the enactment of Public Law 94-142 and Section 504 of the Rehabil-
itation Act of 1973, which establishes the rights of handicapped indi-
viduals, were decided under due process and equal protection theories.
Mills v. Board of Education of the District of Columbia (1972) 348
F. Supp. 866 held that the Boardof  Education, by failing to provide
special education to certain disturbed children,'denied  due process to
the children and the class they represented. Pennsylvania Association
for Retarded Children v. Commonwealth of Pennsylvania (1971) 334
F.Supp. 1257 involvedthe equal accessto  educational services for
retarded children. Neither case involved the imposition on local men-
tal health agencies of responsibilities to provide services supportive
to the educational requirements of handicapped children.

VI

The County of Santa Clara and other affected local entities
do not have the authority to levy services charges, fees, or
assessments sufficient to pay for the mandated program or increased
level of services. Both federal and state law'provide that services
that are the subject of the Test Claim must be provided at no cost to
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parent or child, and federal law prohibits affected local entities
from requiring that parents use insurance benefits to pay for the ser-
vices provided if using such benefits would result in'a decrease in
coverage or an increase in the cost of coverage.

ORDER

The Test Claim, filed by the County of Santa Clara, is
granted. The County of Santa Clara shall submit parameters and guide-
lines to the Commission for its consideration.

Dated:
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AGENDA

COMMISSION ON STATE MANDATES

Public Hearing
Thursday, November 30, 1989

1O:OO a.m.
State Capitol, Room 437
Sacramento, California

A. ROLL CALL

RULEMAKING AND INFORMATIONAL HEARINGS, PURSUANT TO
CALIFORNIA CODE OF REGULATIONS, TITLE 2, CHAPTER 2.5,
ARTICLE 8.

B. MINUTES

Item 1 Hearing of October 26, 1989

C. PARAMETERS AND GUIDELINES

Item 2 Chapter 980, Statutes of 1984
State Controller's Office
Manual of Accounting and Audit Guidelines
for Municipal and Justice Courts
Prorations of Fines and Court Audits

D. STATEWIDE COST ESTIMATE

Item 3 Chapter 1659, Statutes of 1984
Emeroencv Procedures, Earthcruakes and Disasters

E. SCHEDULE OF APPROPRIATION DEFICIENCIES

Item 4 State Controller's Office
1987-88 BudgetAct
Schedule of Aooronriation  Deficiencies

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7

F. STATEMENTS OF DECISION

Item 5 Chapter 1327, Statutes of 1984
Chapter 1286, Statutes of 1985
Short-Dovle Taroeted  Sunnlement  Fund

Item 6 Public Law 99-519
Title 40, CFR, Part 763(e)
Asbestos Containins Materials in Schools
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G.

H.

ADMINISTRATIVE LAW JUDGE DECISION

Item 7 Chapter 1747, Statutes of 1984
Chapter 1274, Statutes of 1985
Title 2, CCR, .Division 9
Handicanned  and Disabled Students

TEST CLAIMS

Item 8 Chapter 841, Statutes of 1981
Welfare and Institutions Code
sections 5325, 5326, 5326.1, 5326.9,
5328, and 5500 through 5550
Title 9, CCR, Sections 863, et seq.
Patients' Rights Advocates

Note: All back-up material and supporting documentation for
this meeting is available for public inspection at the office
of the Commission on State Mandates, Robert W. Eich,  1414 K
Street, Suite 315, Sacramento, California; (916) 323-3562.

In addition, a complete copy of‘the agenda will be available
for public inspection at the meeting.

WPOO15c-1

-4
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ITEM 7

PROPOSED ADMINISTRATIVE LAW JUDGE DECISION
Approved Mandate

Chapter 1747, Statutes of 1984;
Chapter 1274, Statutes of 1985;

Title 2, California Code of Regulations, Division 9
Handicanped  and Disabled Students
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Hearing: U/30/89
File: CSM-4282
Staff: Stephen R. Lehman
WP 0500s

Tit1

PROPOSED ADMINISTRATIVE LAW JUDGE DECISION
Approved Mandate

Chapter 1747, Statutes of 1984;
Chapter 1274, Statutes of 1985;

.e 2, California Code of Regulations, Divisi
Handicapped and Disabled Students

.on 9

Executive Summarv

This item, which was continued from the September 21, 1989
Commission hearing, is a proposed statement of decision from an
Administrative Law Judge (AU)  regarding a test claim submitted
by the County of Santa Clara.

The Attorney General's Office (AG) represented the Department
of Finance, Department of Mental Health, and the Department of
Education in this matter. The AG recommends the Commission
reject the proposed statement of decision because the
conclusions reached by the ALJ are erroneous since they are
based on a misunderstanding of the applicable provisions of law
and court decisions.

The County of Santa Clara recommends the Commission adopt the
proposed AU decision because the ALJ has issued a
comprehensive proposed decision setting forth factual
determinations and thoroughly analyzing the legal issues
presented.

In reviewing the ALJ decision, it is apparent that the ALJ
considered the positions of all the parties to this test
claim. Therefore, staff concludes that the AG's argument was
not persuasive to the ALJ and recommends the Commission adopt
the ALJ's proposed statement of decision.
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Claimant

County of Santa Clara

Chronology

8/17/87

I/28/88

12/l/88

4/25/89

5/31/89

g/21/89

Test Claim filed with the Commission on State
Mandates (Commission).

Commission hearing on options for adjudicating
the test claim. Commission refers claim to
Office of Administrative Hearings.

Test claim hearing before an Administrative Law
Judge (ALJ).

Staff receives proposed decision from ALJ.

Attorney General's Office requests continuance
from July 27, 1989 hearing. Claim set for
September 21, 1989.

Commission hearing. The attorney representing
the state was unable to attend the Commission
hearing. Commission continues ,the proposed ALJ
decision to its November 30, 1989 hearing.

Claim Summarv

Prior to July 1, 1986, the State Department of Education (SDE),
through school districts and .county  offices of education, was
responsible for the education and care of special education
students. However, Chapter 1747,
1747/84),

Statutes of 1984 (Chapter
Chapter 1274,

Title 2,
Statutes of 1985 (Chapter 1274/85), and

California Code of Regulations (CCR), sections 60000
et seq.,
and

shifted the responsibility of providing psychotherapy
other mental health-services for pupilswith exceptional

needs from the SDE to the Department of Mental Health (DMH)'.
Also, the responsibility of providing residential care for
seriously emotionally disturbed students was shifted from the
SDE to the Department of3 Social Services (DSS). To facilitate
this transferbf  responsibilities, the.Budget  Act of 1986
provided for the transfer of $8.1 million of special education
funds from-the SDE. The DMH received $2.7 million, and the DSS
received $5.4 million. In addition, the .:Budget  Act of 1986
allocated $2 million to the DMH to determine if special
education students need noneducational services.

.

The County of Santa Clara alleges that as a result of providing
mental health assessments, case management, and treatment for
children who are residents of the county, it has incurred
unreimbursed costs mandated by the state in the amount of
$1,929,011  during the 1986-87 fiscal year.
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Staff Note

Due to the complexity and detail of the positions and
submittals of the parties involved in this decision, staff will
not restate in detail the positions of the parties or the AIJ
decision. However, the ALJ decision and the positions of the
parties regarding the AU decision are attached.

Summarv of Proposed ALT Decision

The proposed decision from the AU finds that Chapter 1747/84,
Chapter 1274/85,  and Title 2, CCR, sections 60000 et seq.,
mandate a new program or higher level of service on the
claimant's Mental Health Bureau. The ALJ determined that such
statutes and regulations require counties to provide mental
health assessments, treatment, and case management to
handicapped children who are in need of such supportive
services in order to benefit from their Individualized
Education Program (IEP).

Prior to Chapter 1747/84,  Chapter 1274/85,  and Title 2, CCR,
sections 60000 et seq., the SDE, through the school districts
and county offices of education, was solely responsible for the
education and care of special education students through
the IEP.

The ALJ concluded that the statutes and regulations in question
have shifted the responsibility of providing psychotherapy and
other mental health services for pupils with exceptional needs
from local education agencies to counties; thus, requiring
county mental health departments to provide a higher level of
service.
(Attachment A)

Departmental Recommendations

The Attorney General (AG), representing the Department of
Finance (DOF), DMH, and SDE, recommends the Commission reject
the proposed decision from the AU. The AG states that the
conclusions reached by the AIJ are erroneous because they are
based on a misunderstanding of the applicable provisions of law
and court decisions.

The AG concludes that Chapter 1747/84,  Chapter 1274/85, and
Title 2, CCR, sections 60000 et seq., are I@. .> . fundamentallv
a response to the mandates of the equal protection clause of
the, 14th Amendment as enunciated in Smith v. Robinson (supra).
These pieces of legislation only set forth the intricate but

.

*-
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required details of how these constitutional mandates are to be
implemented and represent policy determinations regarding the
details of how these constitutional mandates are to be
implemented and represent policy determinations regarding the
details of implementation which were enacted by the Congress
and by the State Legislature, in turn.18

The AG also states that with the possible exception of the
required county participation in the IEP process and the
required IEP related case management, counties are not required
to increase Short-Doyle expenditures or add new services. The
AG believes that only a redirection of resources is involved.

Based upon the above, the AG recommends the Commission reject
the proposed ALJ decision.
(Attachment B)

Claimant's Position

The claimant recommends the Commission adopt the proposed ALJ
decision because the AIJ has issued a comprehensive proposed
decision setting forth factual determinations and thoroughly
analyzing the legal issues presented.

In rebuttal to the AG's recommendation, the claimant states
that neither optional nor mandatory federal law, whether
through cases or statutes, require local governments which do
not provide educational services to provide IEP related
services to handicapped students. Moreover, even if there is a
federal mandate involving mental health services for
handicapped students, then the mandate is on either'the state
or the local educational agencies who receive the federal
education funds. Therefore, the claimant maintains that the
transfer to counties of the responsibility of providing mental
health services to handicapped students has imposed a new
program or higher level of service that is subject to
reimbursement.

In addition, the claimant states that Chapter 1747/84 and
Chapter 1274k85 established a new program that is not part of
the Short-Doyle program. Specifically, the statutes at issue
are set forth in the Government Code, not in the Short-Doyle
Act (Welfare and Institutions Code section 5600 et seq.). The
claimant further states that although Chapter 1274/85 amended
Welfare and,Institutions  Code section 5651 to reference the
services, required by Government Code sections 7571 and 7576,
this one particular reference to the Government Code does not
make the Government Code ,provisions  a part of the Short-Doyle
program'. Consequently, the claimant refutes the AG's
allegation that only a redirection of Short-Doyle resources is
involved in the required county participation in the IEP
process and the required IEP related case management.

.

s..
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Based upon the foregoing, the claimant recommends the
Commission adopt the ALI's proposed statement of decision.
(Attachment C)

Staff Analvsis

Issue: Should

At its hearing

the Commission adopt the proposed ALJ decision?

of September 21, 1989, the Commission continued_ .
action on the proposed decision because the attorney
representing the state in this matter was unable to attend the
Commission hearing. In addition, the commission discussed the
possibility of a decision being rendered in the litigation of
Huff v. Commission on State Mandates by the Commission's
November hearing, and that the Huff decision may provide some
direction on how the Commission should act on this claim.
Staff would note that even though the parties involved in the
Huff case completed the trial portion, they are currently
preparing written briefs to the court. It is unlikely that the
court will issue a decision until sometime in 1990 and there is
also the possibility that one of the parties may file an appeal
on the Superior Court's decision.

In any case, it is the position of staff, and the claimant,
that the decision in Huff will not have any bearing on this
claim because the laws involved in the Huff case are applicable
to local educational agencies, and the laws involved in this
claim are only applicable to county mental health agencies.
Therefore, staff does not believe that the Huff decision,
concerning state Education Code provisions, will have any
affect on how the Government Code provisions involved in this
claim will impact county mental health programs.

Staff would note that in reviewing the AU's administrative
record, the evidence and arguments presented by the parties are
generally the same arguments being presented to the Commission
at this hearing. Staff believes that the ALI's decision is
supported by the record in this matter. Furthermore, staff and
the claimant agree that the ALI's decision is correct in
finding the provisions of Chapter 1747, Statutes of 1984,
Chapter 1274, Statutes of 1985, and their implementing
regulations, have resulted in a reimbursable state mandated
program.

Staff would note that the Commission has the following three
options regarding the proposed statement of decision:

1. Adopt the ALI's proposed decision.

2. Refer the decision back to the AU with instructions
to take additional evidence, and reconsider the
proposed decision in light of the additional evidence.

. .
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3. The Commission, itself, could decide the claim at this
hearing or at a future hearing, with or without the
taking of additional evidence.

The Commission's authority for the second and third options are
found in subdivision (d) of section 1188.1 of the Commission's
regulations. This subdivision reads:

'IIf the proposed decision of the hearing officer or
hearing panel is not adopted by the commission, the
commission itself may decide the case upon the
record, including the transcript, with or without
taking additional evidence or may refer the caseto
the same hearing panel or hearing officer to take
additional evidence. If the case is so assigned to a
hearing panel or hearing officer, the hearing panel
or hearing officer shall prepare a proposed decision
as provided in subdivision (b) upon the additional
evidence and the transcript and other papers which
are a part of the record of the prior hearing. A
copy of such proposed decision shall be furnished to
each party as prescribed in subdivision (c)."

Staff would note that the ALS has conducted an evidentiary
hearing and issued the decision based upon the evidence and

. testimony presented at that evidentiary hearing. Consequently,the Commission would be acting properly if it were to adopt the
proposed statement of decision.

Staff Recommendation

Staff recommends the Commission adopt the AU's  proposed
statement of decision (Attachment A), for the following reasons:

1. The ALJ has conducted an evidentiary hearing
issued a decision based upon the evidence and

and

testimony presented at that evidentiary hearing.

2. After reviewing the. AU's record, it is staff's
position that the proposed statement of decision is
supported by the record.

3. It is staff's position that referring the decision
back to the ALJ with instructions to take additional
evidence and to reconsider the proposed decision
light of the additional evidence, is not likely to in
alter the decision.
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CSM Attachment A
.

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of the 1

TEST CLAIM OF THE COUNTY OF
SANTA CLARA HANDICAPPED
AND DISABLED STUDENTS

Respondent.

On December 1, 1988, in Sacramento, California, Keith A.
Levy, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter.

PROPOSED DECISION

OAH NO. N-30939

Harlan E. Van Wye, Deputy Attorney General, represented
the California State Departments of Finance, Education, and Mental
Health.

Susan A. Chapman, Deputy County Counsel, represented the
County of Santa Clara.

Evidence was received and the record remained open for
the submission of post hearing briefs. The opening brief from the
State of California was received on January 30, 1989 and marked as
Exhibit D. The opening brief from the County of Santa Clara was
received on January 30, 1989 and marked as Exhibit 8. Reply briefs
were received from the State of California and the County of
Santa Clara on February 27, 1989 and marked as Exhibits E and 9
respectively, The matter was thereupon submitted.

I

The County of Santa Clara filed a Test Claim with the
Commission on State Mandates under the provisions of Revenue and
Taxation Code section 2231 and Government Code Division 4 Part 7.
Santa Clara County alleges that Chapter 1747 of the Statutes of 1984
and Chapter 1274 of the Statutes 1985 and their implementing regula-
tions, relating to the provision of certain mental health services for
handicapped and.disabled  students, impose a mandate on the County as
defined by the California Constitution and Government Code section
17514(a).

II

.

On January 28, 1988, this matter was referred to the Office
of Administrative Hearings by the Commission on State Mandates for a
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hearing. The Commission requested that the following issues be
addressed in the decision as well as any others deemed appropriate by
uhe Administrative Law Judge:

A. Does Chapter 1747, Statutes 1984; Chapter
1274, Statutes 1985, and Division 9, of Title
22, of the California Administrative Code man-
date counties to implement a new program or
higher level of service in an existing program
within the meaning of Government Code section
17514 and section 6 of Article XIII b of the
California Constitution?

B.

C.

D.

E.

Do the statutes in question implement a
federal mandate, specifically, section 504 of
the Rehabilitation Act of 1973, and Public Law
94-142?

Has the claimant incurred unreimbursed
costs, from state or federal funds, as a
result of any activities mandated by these
statutes and regulations?

If the statutes in question are found to
require a new program or higher level service,
do the affected local entities have the
authority to levy service charges, fees, or
assessments sufficient to pay for the mandated
program or increased level of service as
discussed in Government Code section 17556(d)?

Do any of the other provisions for denying a
test claim, as set forth in Government Code
section 17556, apply to this claim?

III

Following a prehearing conference, the parties, at the
suggestion of the Administrative Law Judge, arrived at a "Joint
Statement of Facts", by which the matter was submitted.
findings are based on that Joint Statement of Facts.

The following

IV

The fundamental component of federal law prohibiting dis-
crimination against handicapped individuals in any program receiving
federal funds was enacted by Congress in 1973 as Public Law 93-112,
Title V, section 504 (codified at Title 29 U.S. Code section 794).
"Section 504"
of the federal

rewires  the promulgation of regulations by each agency
government as may be necessary to carry out the provi-

sions of section 504 and other laws providing protection to the han-
dicapped. At least 23 federal agencies and departments have
promulgated "504  regulations."

.

Congress soon recognized that this general protection was
inadequate to address the special needs of handicapped school
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children. In 1976, the "Education for All Handicapped Children Act",
20 U.S.C. section 1400 et seq. ("EHAI') was enacted. shortly there-
after, "504 regulationsrwere enacted (now recodified as 34 Code of
Federal Regulations, Part 104) which require that recipients of
federal funding which operate a public or elementary or secondary edu-
cation program"... provide a free appropriate public education to each
qualified handicapped person who is in the recipient's jurisdiction,
regardless of the nature or severity of the person's handicap."
34 C.F.R. Part 104.33. The EHA and its implementing regulations,
34 C.F.R. sections 300.1 et seq., establish procedural and substantive
standards for educating h=dicapped  students. The EHA also incor-
porates by reference state substantive and procedural standards con-
cerning the education of handicapped students. 20 U.S.C. section
1401(18); 34 C.F.R. section 300.4. In order to receive federal funds,
a state must adopt a plan specifying how it will comply with federal
requirements. 20 U.S.C. sections 1412 and 1414(a).

V

Under the EHA, handicapped children are guaranteed the right
to receive a free appropriate public education which emphasizes spe-
cial education, and related services designed to meet their unique
educational needs. 20 U.S.C. sections 1400(c)  and 1412. "Special edu-
cation" means specially designated instruction to meet the unique
needs of a handicapped child, including classroom instruction and
instruction in physical education, as well as home instruction and
instruction in hospitals and institutions. 20 U.S.C. section
1401.(a)(16).

Related services are defined by statute to include transpor-
tation and such developmental, corrective, and other supportive
'supplemental services as may be required to assist a handicapped child
to benefit from special education. 20 U.S.C.. section 1401(a)(17).
Supportive services include speech pathology and audiology, psycholo-
gical services, physical and occupational therapy, recreation, coun-
seling services, and limited medical services. Related services are
to be provided at no cost to parents or children. If placement is a
public or private residential program is necessary to provide special
education and, related services to a handicapped child, the program,
including non-medical care and room and board, must be at no cost to
the parents of the child. 34 C.F.R. section 300.302.

VI

Handicapped children are defined as children who are mentally
retarded, hard of hearing, deaf, speech or language impaired, visually
handicapped, seriously emotionally disturbed, orthopedically impaired,
or health impaired, or children with specific learning disabilities,
who by reason thereof require special education and related services.
20 U.S.C. section 1401(l).

VII

.

The EHA provides a specific mechanism for insuring that han-
dicapped children receive a free appropriate public education: the
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Individualized Education Program (IEP). The IEP is a written state-ment for a handicapped child that is developed and implemented in
accordance with federal IEP regulations.
34 C.F.R. section 300.346. 34 C.F.R. section 300.340;

The state educational agency of a state
receiving federal funding must insure that each public agency develops
and implements an IEP for each of its handicapped children.
section 300.341. 34 C.F.R.

The IEP process begins when a child is identified as possibly
being handicapped. He or she must be evaluated in all areas of
suspected handicaps by a multidisciplinary team, which includes a
teacher or specialist with knowledge in the area of suspected disabi-
lity. Parents also have the right to obtain an independent assessment
of their child by a qualified professional. School districts arerequired to consider the independent assessment as part of their edu-
cational planning for the pupil. 34 C.F.R. section 300.503.

If it is determined that the child is handicapped within the
meaning of EHA,
IEP meeting (the

an IEP meeting must take place. Participants in the
"IEP  team")  include a representative of the local

educational agency, the child's teacher, one or both of the child'sparents, the child if appropriate, and other individuals, at the
discretion of the parent or agency. 34 C.F.R. section 300.344.

VIII

The written IEP is an educational prescription which includes
statements o.f the child's present levels of educational performance,
annual goals (including short term instructional objectives)
cific special education and related services to be provided
child and the setting in which the services will be provided io

and spe-
the

with the projected dates for initiation of services and the along
pated duration of the services. antici-
tive criteria,

It also includes appropriate objec-
evaluation procedures and schedules for determining, on

at least an annual basis,
tives are being achieved.

whether the short term instructional objec-

sections 300.340-349.
20 U.S.C.  section 1414(a)(S); 34 C.F.R.

This document serves as a commitment of resour-
ces necessary to enable a handicapped child to receive needed special
education and related services, and becomes a management tool, acompliance and monitoring document, and an evaluation device to deter-mine the extend of the child's progress.

beginning
Each public agency must have an IEP in effect at the
of each school year for every handicapped child who is

receiving special education from that agency. The IEP must be ineffect before special education and related services are provided andspecial education and related services set out in a child's IEP m&t
be provided as soon as possible after the IEP is finalized.
section 300.342. 34 C.F.R.
review and,

Meetings must be conducted at least once a year to
if necessary,

frequent meetings may
revise each handicapped child's IEP. More

take place if needed.

IX

CQlifornia  elected to participate in the EHA and adopted a
state plan and enacted a series of statutes and regulations designed
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to comply with federal requirements. Education Code sections 7570
& seq.; and section 56000  et seq.; Government Code section 7570 et
seq.; Title 2 California Code of Regulations sections 60000 s seq.;
and Title 5 California Code of Regulations section 3000 $ seq.

The Legislature has established its intent to assure receipt
of federal funding, including the funds available for services to han-
dicapped children. Government Code section 7560. A single line of
responsibility with regard to the education of all handicapped
children as required by the EHA was established. The responsibility
for supervising education and related services for handicapped
children specifically required pursuant to the federal requirements
was delegated to the Superintendent of Public Instruction. Government
Code section 7561; Education Code section 56135.

X

In California, public education services are directly deli-
vered through school districts throughout the state. In addition,
there are county offices of education and county superintendents of
schools which have certain responsibilities for overseeing educational
services within counties. The relationship of school districts and
counties varies from county to county. In some counties, there is
only one school district, covering residents of the county. In other
counties, there are several school districts., Some school districts
cross county lines.

The governing board of each school district must elect the
organizational structure which will serve special education needs.
One option is for a school district, in conjunction with one or more
districts, to submit to the Superintendent a joint local plan which
provides a governing structure and administrative support for a system
for determining the responsibility for participating agencies for the
education of each individual with exceptional needs residing within
the special education local plan area. Special districts of this
type are known as SELPA districts.

All
the
the
the
Two
and

There are 33 school districts in the County of Santa Clara.
have elected under Education Code section 56170(c)  to join with
county office of education to submit special education plans to
State Superintendent of Schools, forming seven SELPA districts in
County. Five of the SELPAs serve more than one school district.
serve single school districts (San Jose Unified School District
Santa Clara Unified School District).

The Santa Clara County Office of Education was established_ ., -
as an entity separate from the County of Santa Clara by the Board of
Supervisors in 1973, pursuant to the authority of Education Code sec-
tion 1043.  (formerly section 658). It is governed by the County
Board of Education, and is fiscally independent from the County of
Santa Clara. The County Office of Education is administered by the
County Superintendent of Schools.

.

While the details of the seven SELPA plans vary, under the
plans submitted to the State Superintendent, the County Office of
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Education has some responsibility in each SELPA plan. The County
Office of Education receives special education monies from the State,
including regional service funds and program specialist funds. Afterwithholding an amount to cover the administrative costs of SELPA ad-
ministration, the monies are disbursed to the different SELPAs. EachSELPA has its own budge, which is managed either by the SELPA admin-
istrator at the County Office of Education or by the local education
districts themselves. The County Office of Education is not respons-
ible for the IEPs for any children, although it does operate some
programs for severely handicapped children.

XI

Chapter 797 of the Statutes of 1980 added Part 30 (commencing
with section 56000) to Division 4 of Title 2 of the Education Code,
to implement the EHA. This legislation sets forth the basic
California IEP process for identifying special education children and
providing special education and related services necessary for a child
with exceptional needs to benefit from a free appropriate public edu-
cation.

Before July 1, 1986, local educational agencies (school
districts and county offices of education) were responsible for the
.education  of special education students, including the provision of
related services necessary for the child to benefit from education.
This included responsibilities for identifying and assessing children
with suspected handicaps, as well as the responsibility for providing
related services (including mental health services) required in indi-
vidual IEPs. Local educational agencies were financially responsible
for the provision of mental health services required in the IEP.

XII

Chapter 1747 of the Statutes of 1984 added Chapter 26 to
Division 7 of Title 1 of the Government Code and amended section 11401
of the Welfare and Institutions Code. This legislation shifted some
of the IEP responsibilities for related services which previously had
been held by local educational agencies to local mental health
programs.

This legislation requires psychotherapy and other mental
health assessments for special education children.with  suspected men-
tal health handicaps or mental health needs to be conducted by
qualified mental health professionals, as specified in regulations
developed by the State Department of Mental Health. Government Code
section 7572(c). Mental health services may be added to a child's IEP
only if a formal assessment is conducted and the qualified mental
health professional conducting the assessment recommends the service
in order for the child to benefit from special education. Government
Code section 7572(d).

This legislation provides that the State Department of Mental
Health, or designated community mental health service, is responsible
for the provision of psychotherapy or other mental health services, if
required in a handicapped child's IEP. Government Code section 7576.



The child's family shall not be liable for the cost of such treatment
services. Government Code section 7582.

This legislation requires the expansion of the IEP team to
include a representative of the county mental health department and a
representative of the county welfare department if the child is
classified as seriously emotionally disturbed (SED) and any member of
the IEP team recommends out-of-home placement based on relevant
assessment information. Government Code section 7572.5(a). The
expanded team must review the assessment to determine whether the
child's needs can be met through a combination of nonresidential ser-
vices, whether residential services will enable the child to benefit
from educational services, and whether residential services are
available which will address the child's needs and ameliorate the con-
ditions leading to the SED designation. Government Code section
7572.5(b).

If the IEP requires residential placement, a case manager
must be selected from the public agency representatives on the team.
The IEP must include provisions for review of case progress, of the
continuing need for residential placement, of the compliance with the
IEP, and of the progress toward ameliorating the SED condition. There
must be a review by the full IEP team every six month. Government
Code section 7572.5(c). Aid in the form of AFDC (Aid to Families.with
Dependent Children) is provided for any child under the age of 18 who
is placed out of home pursuant to an IEP. Welfare and Institutions
.Code  section 11401(b)(l)(D).

This legislation required each local agency affected 'by the
legislation to report to the Department of Finance through appropriate
state agencies either an estimate of expenditures which previously
were borne by it and which 'would be shifted to another agency as a e
result of this legislation or an identification of its responsibility
for expenditures which would be acquired by the agency as a result of
this legislation. Government Code section 7583. The original est-
imates were to be submitted no later than March 15, 1985 to the state
agencies. Actual shifts in funding were to be reported annually by
March 15 in subsequent years. Id. The Department of Finance was
directed to recommend appropriate adjustments in the annual Budge Act
to reflect shifts in expenditures. Id. The March 15, 1985 report was
to include an estimate of the specialeducation expenditures, for
Fiscal Year 1984-85 for psychotherapy, the number of children
receiving psychotherapy at the time of the April pupil count, the name
of the agency providing the psychotherapy, including the name of the
agency paying for such services. Section, 4 of Chapter 1747 of the
Statutes of 1984.

This legislation was originally scheduled to become operative
July 1;1985. Later legislation delayed the,full  implementation until '
July 1, '1986. During a "window period" from March 1, 1986 .through,
June 30, 1986, local mental health agencies received referrals from
local educational agencies, conducted assessments, participated in IEP
meetings to develop IEPs for the 1986-87 school year, but were not
responsible for providing the treatment services.



XIII

Chapter 1274 of the Statutes of 1985 amended Chapter 26 of
Division 7 of Title 1 of the Government Code, and amended sections
5651, 10950, and 11401 and added Chapter 6 to Part 6 of Division 9 of
the welfare and Institutions Code. This legislation made certain
technical changes and modified the responsibilities concerning IEP
mental health services and made further changes to implement this
program.

This legislation requires that the regulations be developed
by Departments of Health Services and Mental Health in consultation
with the Department of Education. Government Code section 7572(c).

This legislation requires the person who conducted the IEP
mental health assessment to review and discuss his or her recommen-
dations with the parent and appropriate IEP team members, and to
attend the IEP team meeting if requested. Government Code section
7572(d)(l). If an independent assessment for the provision of related
mental health services is submitted to the IEP team, that assessment
must be reviewed by the mental health professional who conducted the
assessment for the public agencies. Government Code section
7572(d)(2). Disputes between a parent and IEP team members regarding
related services recommendations must be resolved pursuant to
Education Code sections 56500 et seq.
7572(d)(e).

Government Code section

This legislation eliminated the requirement of inclusion of a
representative from the county department of social services.on  the
expanded IEP team if the child is classified as seriously emotionally
disturbed and any member of the IEP team recommends out-of-home place-
ment. Government Code section 7572.5(a). The legislation clarified
that, in order for a child to be placed out-of-home pursuant to an
IEP, the expanded IEP team must determine whether residential care is
necessary for the child to benefit from educational services, Govern-
ment Code section 7572.5(b). This legislation specifies that the
county mental health department is case manager for SED children for
whom residential placement has been called for on'IEPs, and requires
that an appropriate residential facility be identified on the IEP..
Government Code section 7572.5(c). The county mental health agency
may delegate this responsibility to the county welfare department, but
the county mental health department remains financially responsible.
Government Code section 7572.5(c)(l).' Funding for out-of-home place-
ment was shifted from the AFDC program to a special program. Welfare
and Institutions Code sections 18350 et seq. Upon receipt of proper
documentation from the State Department of Mental Health or the county
mental health agency, the county welfare department is authorized to
make payments to licensed residential..care  facilities for children
placed pursuant to IEPs, based on the AFDC rate 'for,the  facility.
Welfare and Institutions Code section 18351(a). These costs are
reimbursed by the State Department of Social Services, and are funded
from a separate appropriation in the budget, Welfare and Institutions
Code sections 18351(b) and 18355. The child or his or her parent or'
parents is not liable for the cost of 24-hour out-of-home care for SED
children. Welfare and Institutions Code 18350.
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This legislation provided that the State Department of Mental
Health, or any community mental health service designated by the
Department shall be responsible for the provision of psychotherapy or
other mental health services, as defined by the regulations.
Government Code section 7576.

This legislation clarified that assessments and therapy
treatment services provided under programs of the State Departments of
Health Services or Mental Health, or their designated local agencies,
rendered to a child referred for IEP assessment, or a child with an
IEP, are exempt from financial eligibility standards and family
repayment requirements. Government Code section 7582. In no event
should the inclusion of necessary related services on a child's IEP be
contingent upon identifying the funding source. Government Code sec-
tion 7572(d).

This legislation eliminated the reporting of estimated expen-
ditures to appropriate state agencies as of July 1, 1986. Government
Code section 7583.

This legislation required the annual Short-Doyle plan for
each county of include a description of the services required by
Government Code sections 7571 and 7576, as well as the cost of those
services. Welfare and Institutions Code section 5651(g).

XIV

No appropriation was included in Chapter 1747 of the Statutes
of 1984, although there was provision that local agencies and school
districts may pursue remedies available under Chapter 3 (commencing
with section 2201) of Part 4 of Division 1 of the Revenue and Taxation
Code. Section 5 of Chapter 1747 of the Statutes of 1984.

Chapter 1274 of the Statutes of 1985 included some funding
for mental health services pursuant to Government Code sections 7570
et seq. Funds reported by the Department of Education and verified
by the Department of Finance pursuant to section 4 of Chapter 1747 of
the Statutes of 1984 were to be transferred on July 1, 1986 to the
appropriate state departments responsible for the services specified
in Chapter 26 (commencing with section 7570) of Division 7 of Title 1
of the Government Code and designated in each child's IEP, Section
16, Chapter 1274 of the Statutes of 1985. .The  sum of $1,600,000  was
appropriated from the General Fund to the Department of Mental Health
for purposes of conducting assessments and participating in developing
IEPs during the period of March 1, 1986 through June 30, 1986.
Section 18 of Chapter 1274 of the Statutes of 1985. Notwithstanding
the county Short-Doyle match requirement of the Welfare and
Institutions Code section 5707, these expenditures were to be funded
on a basis of 100 percent state funds during the period March 1, 1986
through June 30, 1986. Id. The legislation further stated that reim-
bursement to local agencies and school districts should be made pur-
suant to Part 7 (commencing with section 17500) of Division 4 of Title
2 of the Government Code and, if the statewide cost does not exceed
$500,000, shall be maide from the State Mandates Claims Fund. Section
17 of Chapter 1275 of the Statutes of 1985.
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Item 444O-131-001  of Section 2.00 of Chapter 186 of the
Statutes of 1986 (1986 Budget Act) provided $2,000,000  to the
Department of Mental Health in Fiscal Year 1986-87 for local
assistance for assessments and case management relative to special
education for special education children pursuant to Chapter 1747 of
the Statutes of 1984 and Chapter 1274 of the Statutes of 1985.
Section 3 of Chapter 1133 of the Statutes of 1986 amended this provi-
sion to allow for the use of these funds for all services local mental
health agencies are required to provide pursuant to Chapter 1747 of
the Statutes of 1984 and Chapter 1274 of the Statutes of 1985,
including treatment services.

Item 6100-161-001  of Section 2.00 of Chapter 188 of the
Statutes 1986 (1986 Budget Act) also provided for a transfer of up to
$2,700,000  during Fiscal Year 1986-87 from the Department of Education
to the Department of Mental Health for the purpose of conducting
assessments pursuant to Government Code sections 7572 and 7572.5.
Section 4 of Chapter 1133  of the Statutes of 1986 amended this item to
allow for transfer of these funds for mental health treatment services
pursuant to Chapter 1747 of the Statutes of 1984 and Chapter 1274 of
the Statutes of 1985 as well. Item 610O-161-001  also made available
for transfer from the Department of Education to the Department of
Social Services $5,400,000  for the cost of out-of-home placement of
IEP children pursuant to Welfare and Institutions Code section 18350
et seq.

,education
Item 6100-161-001 of the 1986 Budget Act also required local
agencies to report to the Superintendent of Public

Instruction the total casts incurred providing noneducational services
in the 1985-86 Fiscal Year to IEP children who received mental health
services pursuant to IEPs or who were classified as seriously emo-
tionally disturbed and placed out-of-home pursuant to IEPs. TheSuperintendent was directed to reduce funding to any education agency
which he determines engaged in willful failure to report accurate data
by 150 percent of the amount reported in error. The Auditor Generalwas directed to review the data reported by local education agencies
to determine if the amounts reported were accurate.
Auditor General's recommendations, Based on the

the Superintendent was authorized
to transfer additional amounts to the State Departments of Mental,.
Health and Social Services, provided that the total amount transferred
did not exceed the amounts spent by'local educational agencies in the
1985-86 Fiscal Year for residential care and mental health services
for children pursuant to IEPs.

xv
The law pertaining to the funding, organization, and opera-

tion of'community mental health services in California, known as the
llShort-Doyle  Act", is contained almost exclusively in Part 2
(commencing with section 5600) of Division 5 of the Welfare and
Institutions Code. The Short-Doyle Act was enacted in 1979 to orga-
nize and finance community mental health services for the mentally
disordered in every county through locally administered and locally
controlled community mental health,programs. Before that time, statehospitals played a large role in the provision of mental health ser-

.

764



vices. The Short-Doyle Act was a step in the de-institutionalization
of the mentally ill.

The Short-Doyle Act was intended to efficiently utilize state
and local resources, to integrate state-operated and community
programs into a unified mental health system, to ensure appropriate
utilization of all mental health professions, to provide a means for
local government participation in determining need for and allocation
of mental health resources, to establish a uniform ratio of local and
state government responsibility for financing mental health services,
'and to provide a means for allocating state mental health funds
according to community needs. The goals of Short-Doyle community men-
tal health programs are threefold: to assist persons who are institu-
tionalized because of mental disorder,. or who have a high risk of
becoming so, to lead lives which are as normal and independent as
possible; to assist persons who experience temporary psychological
problems which disrupt normal living to return as quickly as possible
to a level of functioning which enables them to cope with their
problems; and to prevent serious mental disorders and psychological
problems. Welfare and Institutions Code section 5600.

The Short-Doyle Act provides that a county must give priority
to services required for acute patients and involuntary patients.
Welfare and Institutions Code section 5651.3. Each county must con-
sider and make provisions for certain other priority populations: the
chronically mentally ill, including those who are homeless; mentally
disturbed children and adolescents, including juvenile sex offenders
and juvenile victims of sex offenses; mentally ill elderly, including
those who are isolated; mentally ill inmates and, mentally ill wards
of juvenile detention facilities, and mentally ill nuisance offenders
to prevent inappropriate placement in the justice system; and under-
served populations, including ethnic minorities, refugees, veterans,
and other victims of posttraumatic stress disorders, and individuals
diagnosed as both mentally ill and developmentally disabled. Welfare
and Institutions Code section 5651.1.

Short-Doyle services are to be provided through community
mental health services covering an entire county, or counties,
established by the Board of Supervisors of each county. Welfare and
Institutions Code section 5602. In most counties, the community men-
tal health service area is the county, and the local mental health
agency is an agency of the county, This is true in the County of
Santa Clara.

Generally, each county is required under the Act to develop
and adopt a mental health plan annually specifying services to be pro-
vided in county facilities, in state hospitals, and through private
agencies. Welfare and Institutions Code section 5650. 1)

The annual Short-Doyle plan must include a detailed presen-
tation of expected expenditures and revenues. Chapter 1274 of the
Statutes of 1985 also required that the plan include a description of
services required by Government Code sections 7571 and 7576 (which is
the subject of this Test Claim).
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Two alternative Short-Doyle planning and reimbursement
methods exist: the county Short-Doyle plan and the negotiated net
amount contract. Unless a county is selected by the Department of
Mental Health and elects to enter into a negotiated net amount
contract with the State, the Board of Supervisors must adopt and sub-
mit to the Department of Mental Health an annual county plan
("Short-Doyle plan") for mental health services to the county.
Welfare and Institutions Code section 5650.
and approves the Short-Doyle plan. The Department reviews

The county Short-Doyle plan isdeemed a contractual arrangement between the state and the county.
Welfare and Institutions Code section 5707.

Community mental health services are funded from a com-
bination of sources: fee revenue from patients and third parties (such
as insurance companies), grants from non-profit organizations,
Medicare and federal Medi-Cal benefits from the federal government
Short-Doyle allocations and Short-Doyle Medi-Cal from the State, and
required Short-Doyle
county.

l'match"  and voluntary lfovermatchl'  though the

Among the major features of the Short-Doyle Act are provi-
sions relating to the allocation of state funds to community mental
health services. Through the Short-Doyle Act, state ,general  funds are
distributed to counties to provide partial funding for community men-
tal health services. In theory, and with a few exceptions, the netcost (cost less revenues such as grants, patient fees, third party
reimbursement, Medicare, and federal portion of Medi-Cal) of all ser-
vices specified in approved county
the negotiated net amount contract
cent state funds (the l'Short-Doyle
of Medi-Cal) and 10 percent county
match"). Welfare and Institutions

Short-Doyle plans or covered
is financed on a basis of 90
allocation"
funds (the

and the state po
l'required county

Code section 5705.

under
per-

rtion

I . Alternatively, subject toa. . - State approval, a county may electto use tne negotiated net amount (NNA) contract method in lieu of the
annual Short-Doyle plan and budget.
section 5705.2.

Welfare and Institutions Code
.Mental  Health and

The NNA is a contract between the Department of
the electing county. The NNA concept differs from

the cost reimbursement concept of the Short-Doyle plan. Through the
NNA, a county contractually agrees to make certain mental health ser-
vices available, and the state agrees to allocate to the county a
fixed Short-Doyle amount. The NNA contract contains a statement
units of certain modes of service which the county agrees to make of
available (the "dedicated capacity"). The county bears the financial
risk in providing any and all mental health services to the population
described and enumerated in the contract to the dedicated capacity
limit. The State bears the risk that fewer units of service will need
to be provided, and bears the risk that the county can provide the
services at a cost saving. Any savings may be retained by the county
as long as such funds are used for mental health services, including
the defraying of operating and capital costs.

XVI

.

In the County of Santa Clara, community mental health ser-
vices are provided through the Mental Health Bureau of the Department

12
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of Health, which is the local mental health agency for the County of
Santa Clara. Under direction from the Board of Supervisors for the
County, the Mental Health Bureau administers the Short-Doyle funds,
provides mental health services, and monitors contracts with
Short-Doyle contract providers of mental health services.

Except for services provided under the legislation that is
the subject of this Test Claim, families or patients are charged for
assessment and treatment services provided by the County, based on the
family's liability as determined by the Uniform Method for Determining
Ability to Pay (UMDAP). Insurance, Medi-Cal and Medicare are billed
to the maximum extent possible.

XVII

Prior to the legislation that is the subject of this Test
Claim, none of the services to be provided under the Short-Doyle
contracts were specifically referenced to serving IEP needs. With two
exceptions, the Fiscal Year 1985-86 Short-Doyle contract agencies ren-
dered services independent of the IEP process or requirements, charged
parents based on UMDAP liability, and collected insurance, Medi-Cal
and Medicare. The exceptions were two Short-Doyle agencies which also
had contracts with local educational agencies to provide IEP-related
services. These two agencies rendered IEP-related assessment and
treatment services for the local educational agencies with which they
had contracts, and received partial funding for these services from
the local educational agencies instead of through parent fees,
Medi-Cal and insurance.

XVIII

The County negotiated net amount (NNA) contracts with the
State of California for both Fiscal Year 1985-86 and'1986-87.

During the Fiscal Year 1985-86, the year prior to the year
that is the subject of this Test Claim, the County Mental Health
Bureau submitted a mental health budget (excluding state hospital ser-
vices) of $35,552,792. The non-categorical Short-Doyle allocation
(including the state portion of federal Medi-Cal) received from the
state general funds was $21,640,430. The County provided $6,431,014
($2,018,400 in required match and $4,412,614 in 'lovermatchll,  general
County funds committed to mental health programs at the discretion of
the Board of Supervisors). The remaining amount, $5,977,481, was from
non-County, non-State sources such as grants, patient fees and
insurance, federal Medi-Cal and Medicare.

During the Fiscal Year 1986-87, the year that is the subject
of this Test Claim, the County Mental Health Bureau submitted a mental
health budget (excluding state hospital services) of $43,215,710.  The
state's non-categorical Short-Doyle allocation to the County was
$22,515,326, which represented an increase from Fiscal Year 1985-86 of
4% (1% cost of living increase and 3% for program expansion). State
funding for categorical funding was $3,682,166, including $222,955 to
fund the program subject to this Test Claim. The County provided
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$7,481,097 ($2,547,225 in required match and $4,933,872 in
tlovermatch"). The estimated revenue from non-County, non-State sour-
ces was $9,537,122.

XIX

The Budget Act of 1986 allocated $2,000,000 to the State
Department of Mental Health for assessments, treatment, and case mana-
gement services, and made available for transfer from the State
Department of Education to the State Department of Mental Health an
additional $2,700,000  for assessments and mental health treatment ser-
vices for IEP children.
Statutes of 1986;

Item 4440-131-001, Chapter 186, section 2.00,

amounts,
Chapter 1133, section 3, Statutes 1986. Of these

$222,955 was allocated to the County of Santa Clara for
Fiscal Year 1986-87.
amount.

There was no required County match for this

Additional amounts were to be transferred from the State
Department of Education to the State Department of Mental Health if
reports of local educational agencies indicated higher costs during
Fiscal Year 1985-86 for services that are the subject to this Test
Claim. Relatively low figures were reported initially. The AuditorGeneral's Report showed wide discrepancies among school districts in
the manner in which they reported their costs, and it was determined
by the State Auditor General that the figures submitted were unre-
liable. An additional audit was to be conducted. Counties did not
receive additional allocations for Fiscal Year 1986-87 as a result of
these audits.

XX

Prior to the passage of Chapter 1747 of the Statutes of 1984,
the County of Santa Clara, and local mental health p'rograms generally,
were not required to provide IEP assessments for local educational
agencies, and were not required to participate in IEP meetings.
educational agencies had these responsibilities. Local

The County of SantaClara is neither a local educational agency nor special education
local plan area (SELPA), and has a fiscally independent Office of
Education which is not involved in this Test Claim. The county mentalhealth program and county welfare department had no statutory roles in
the IEP process 'prior to this legislation.

XXI

Prior to the implementation of the legislation that is the
subject of this Test Claim, County mental health clinicians did not
participate in the IEP process in a formal manner.
child in therapy had an IEP,

Frequently, if a

County, the child's
and the therapist was an employee of the

therapist voluntarily participated in the IEP pro-
cess to a limited extent.
re ired  to participate.

Neither the therapist nor the County was
In each case, the therapist became involved

at the invitation of the parent or the educational agency, after
parental consent had been obtained. Depending upon insurance
coverage, eligibility and ability to pay, parents, insurance, Medi-Cal
and Medicare were billed for the services. The therapist did not sub-
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mit an IEP assessment to the team and was not an IEP decision maker.
The therapist may have discussed the case with the person conducting
the assessment for the IEP team, or may have attended the IEP meeting.
However, the therapist's presence at the IEP meeting was not required.

XXII

Prior to the implementation of legislation that is the sub-
ject of this Test Claim, representatives from the local mental health
program did not have case management responsibilities for children
placed out-of-home pursuant to IEPs. In Fiscal Year 1985-86, the
County of Santa Clara did not have a responsibility to provide case
management services.

Prior to the legislation that is the subject of this Test
Claim, the Mental Health Bureau provided some case management services
for the most severely mentally disturbed children: those placed in
Napa State Hospital or receiving inpatient services at Don Lowe
Pavilion, the County's acute psychiatric hospital. Generally, these
children were dangerous to themselves or others and/or met the cri-
teria of gravely disabled as a result of a mental disorder. All of
the Santa Clara County children at state hospitals were in LPS conser-
vatorships. These case management services did not overlap with IEP
case management services, as the acute hospital and state hospital
placements were not placements pursuant to IEPs.

Prior to the full implementation of the legislation that is
the subject of this Test Claim, in Santa Clara County, the departments
of social services and probation also provided some case management
services unrelated to IEP case management services for children who
were wards or dependents of the court. Counties were not required to
provide these services. In Santa Clara County, parents were billed
for these services, based on ability to pay. Not all children
receiving these case management services were in IEPs,  and few were in
out-of-home placement pursuant to IEPs. Case management respon-
sibilities did not include IEP case management responsibilities, even
for children who had IEPs.

XXIII

Generally, patients or other responsible parties are charged
fees for mental health services, determined by their ability to pay.
Welfare and Institutions Code section 5716. If a patient is covered
by insurance, insurance companies are billed for any covered services,
subject to the patient's consent.

Medi-Cal and Medicare are billed for covered services to
Medi-Cal and Medicare patients. Cost recovery from the Medi-Cal
program is limited to the federal portion of Medi-Cal for the year
that is the subject of this Test Claim, as the County in that year had
a NNA contract with the State. Under this contract, the amount of
Short-Doyle allocation includes the state portion of Medi-Cal for
Short-Doyle services.
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XXIV

The Fiscal Year 1986-87 cost to the County for providing men-
tal health assessments, case management, and treatment required by the
legislation tha--L is the subject of this Test Claim exceed the $222,955
specifically allocated to the County by the State for this program.
The excess costs place this Test Claim within the jurisdiction of the
Commission on State Mandates.

xxv
Handicapped children needing mental health treatment to take

advantage of a free, appropriate education under the ERA and the
State's implementation of the EHA have an entitlement to receive those
services. No other persons served by local mental health programs
have an entitlement to mental health services.

The effect of Chapter 1747 of the Statutes of 1984, Chapter
1274 of the Statutes of 1985, and Title 2 California Code of Regu-
lations Division 9 is to give the highest priority to individualized
education program treatment. If mental health resources are insuf-

ficient to meet the entire mental health needs of the community,
treatment required by individualized education programs must continue
to be provided. patients with more acute illnesses, but without
IEPs --including children--may be placed on waiting lists.

With respect to non-IEP mental health services, counties have
flexibility to determine treatment priorities in terms of who is
served, what kind of treatment they receive, and how often they
receive those services.

XXVI

As the assessments and treatment services are specifically
required to be provided at no cost to the handicapped child or the
child's families, affected local entities do not have the authority to
levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service. Some services ren-
dered pursuant to these statutes for Medi-Cal eligible children are
covered under Medi-Cal. The legislation does not impact the ability
of the County to bill Medi-Cal, and this revenue is included as an
off-set to expenses on this Test Claim.

XXVII

The following findings are not based on the "Joint Statements
of Fact".

XXVIII

The Fiscal Year 1986-87 cost to Santa Clara County of pro-
viding IEP-related mental health services was $2,387,835. The break-
down of these expenses is as follows: $168,146 for IEP assessment and
case management services; $1,784,076 for day treatment services;
$419,349 for individual therapy services; and $16,264 for group



therapy services. Fiscal year 1986-87 revenues relative to these ser-
vices is estimated to be $235,869 in federal Medi-Cal revenue. In
addition, an insignificant amount of revenue from third party
insurance payments was received. State funding of this IEP program in
Fiscal Year 1986-87 was $222,955. The net unreimbursed cost of the
program is therefore estimated to be $1,929.001.

XXIX

There were some children referred through the IEP process in
Fiscal Year 1986-87 who previously had been known to the county mental
health system (251 out of 568). Although some of these children pre-
viously had been identified as IEP children, it is not clear the
extent to which they had IEPs  requiring the mental health services
they in fact were receiving. To the County's knowledge, none of these
children seen by the County were receiving mental health services pur-
suant to IEPs: the services were rendered by the County independent
of the IEP process, and parents and third parties were charged for the
services under the County's standard Short-Doyle process. Many of
these children may have had IEP-related mental health needs which had
not been identified by the local educational agencies prior to the
transfer of responsibility to local mental health agencies, and which
should have been the responsibility of the local educational agencies,
with no contribution required from family or third party insurance.
Prior to Fiscal Year 1986-87, the needs of these 251 children may have
been partially or fully met through the County in an informal manner,
even though they should have been entitled to receive free services
through IEPs, as a matter of right.

The 251 children previously.known  to the mental health system
were not individual children the county was mandated to serve prior to
Fiscal Year 1986-87.

xxx

The effect of shifting the responsibility for assessing and
funding IEP mental health needs away from the agency responsible for
identifying those in need of services has been formidable. According
to the California State Auditor General, by December 31, 1986 (the end
of the first ten months of local mental health agencies' involvement
in this process), the number of students referred for noneducational
services was more than double the number of special education students
who received services during the 1985-86 Fiscal Year.

For Santa Clara County SELPA Area I, which was included in
the Auditor General's audit, the escalation in referrals was even more
striking: during the period March 1, 1986 to June 30, 1986, more than
twice the number of children who received noneducational services
during that fiscal year were referred for mental health evaluation.
By December 31, 1986, the number of children so referred was nearly
triple the number of special education students receiving noneduca-
tional services during the immediately preceding fiscal year
(1985-86).

Children in need of IEP-related mental health services were
under-identified prior to the implementation of Chapter 1747 of the
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Statutes of 1984. Generally, children who were referred through this
process were in need of mental health services and received IEP recom-
mendations for such services as a result of the referrals. In
Santa Clara County during Fiscal Year 1986-87, 494 of the 568 children ,'
referred for mental health IEP assessments subsequently received men-
tal health services pursuant to IEPs.

DETERMINATION OF ISSUES-

I

Chapter 1747 of the Statutes of 1984, Chapter 1274 of the
Statutes of 1985 and their implementing regulations mandate a new
program or higher level of service on the Mental Health Bureau of the
County of Santa Clara as defined in the California Constitution
Article XIII B, Section 6.

Article XIII B 56 requires state subvention of funds
ll[w]henever  the Legislature or any state agency mandates a new program
or higher level of service on any local government . . ..'I Chapter 1747
of the Statutes of 1984 and Chapter 1274 of the Statutes of 1985, and
their implementing regulations, impose on county local mental health
agencies Ira new program or higher level of service" subject to the
constitutional imperative of subvention under Section 6 Article XIII B
of the California Constitution.

The Supreme Court of California has determined that "program"
has two alternate meanings: "[l] programs that carry out the govern-

mental function of providing services to the public or [2] laws which,
to implement a state policy, impose unique requirements on local
governments and do not apply generally to all residents and entities
in the state." County of Los Anqeles v.
43 Cal.3d 46, 56. - State of California (1987)-

The legislation that is the subject of this Test Claim is a
"program" under either definition. The state chose to carry out a
governmental function of providing mental health assessments, treat-
ment, and case management of handicapped children who need supportive
services in order to benefit from their education by delegating the
responsibility to local mental health agencies. The legislation
requires local mental health agencies to provide certain specific ser-
vices to the public. The responsibilities imposed on local mental
health agencies pursuant to this legislation are not imposed upon all
residents and entities of the state,- only on local mental health
agencies.

This is a new program in several ways. Before this legisla-
tion, counties in general and local mental health agencies in par-
ticular had no formal responsibilities in the IEP process. The
legislation requires the local mental health agencies to provide ser-
vices not hitherto required. This legislation involves the local men-
tal health agencies in the IEP process, with its full panoply of
federal and state time lines, rights, and procedures. Prior to.this
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legislation, educational agencies had the responsibility for providing
free, appropriate public education to each handicapped child,
including whatever supportive services were necessary in order for
that child to benefit from special education. Chapters 1747 and 1274
and their implementing regulations shifted from educational agencies
to local mental health agencies substantial financial and program
responsibilities for mental health services provided to handicapped
children pursuant to the IEP process. The' service mandated by this
legislation had not previously been mandated by the general state men-
tal health program, the Short-Doyle program.

II

The state argues that Chapters 1747 and 1274 and their imple-
menting regulations do not impose a new program on local mental health
agencies because tt[c]ommunity  mental health programs were already pro-
viding assessments and mental health treatment for many handicapped
children under the Short-Doyle Act." The argument is unconvincing.
It ignores fundamental differences between IEP-related services and
Short-Doyle services which existed prior to this legislation:

1. Local educational agencies were responsible for
providing IEP-related mental health assessments
and treatments. Community mental health
programs were not providing IEP-related mental
health assessments, and were not formally par-
ticipating in the IEP process. No community
mental health representative was an IEP team
member, regardless of the placement possibili-
ties. Community mental health had no IEP team
responsibilities, was not responsible for
locating out-of-home placement pursuant to
IEPs and was not responsible for case manage-
ment for children placed out-of-home pursuant
to IEPs. To the knowledge of the County, the
County was not providing any mental health
treatment required by individual IEPs  prior to
this legislation.

2. The IEP program, based on the federal EHA
requirements, provides for very specific eva-
luations and services, to be delivered within
cer,tain time limits and with due process safe-
guards. There is no similar process for
Short-Doyle services, no. similar time lines for
evaluations or reevaluations or delivery of
services, no similar definition of what must be
included in an evaluation, no mandatory pr,ocess
similar to the IEP meeting process, no similar
due process procedure.

3. The Short-Doyle program is not an entitlement
It is a broad mental health program

!%?~~ants  great discretion to the community
mental health system to determine what ser-



4 .

vices are to be provided, and to whom. T h e
County determines its service priorities based
on program principles and clinical needs. It
is the policy of the County that if resources
are inadequate to meet demands on a particular
mental health center, needs are triaged.
Those in most urgent need of treatment are
seen; others are placed on waiting lists.
Although the Short-Doyle Act sets forth cer-
tain priority populations, it does not grant
to any individual an entitlement to services.
The IEP program, on the other hand, is an
entitlement program. If an individual child
meets certain criteria, he or she is entitled
to services, a right that is enforceable
through administrative and judicial remedies.
There is no such thing as a waiting list for
IEP services.
delivered.

Those services simply must be

Patients receiving Short-Doyle services are
charged for the services, based on their,UMDAP
ability to pay. If the services are covered
by insurance or some other third party,
collection is made from that source. Families
of children receiving IEP-related services are
entitled to receive those services free of
charge. The parents or child'cannot be
charged for the services. If the IEP-related
services are covered by insurance, any sub-
mission of insurance claims to providers must
be voluntary, unless such claims would result
in neither an increase in premiums, nor a
decrease of annual or lifetime insurance bene-
fits, nor a cancellation of the insurance
policy.

5 * Since the IEP program is an individual
entitlement program,
providing IEP

the responsibility for
-related mental health services

represents an open-ended financial demand on
the County. Each individual child who quali-
fies for IEP-related services is entitled to
receive them. Receipt of the services cannot
be contingent on identifying a funding source.
Government Code section 7572(d).
Short-Doyle program,

Through,the
on the other hand, a com-

munity mental health agency cannot be required
to expend more for mental health programs than
it receives in its state Short-Doyle alloca-
tion plus the required county match. Welfare
and Institutions Code section 5709.

6. The Short-Doyle Act is designed to organize
and finance community mental health services
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in every county through locally administered
and locally controlled programs, and to pro-
vide a means for allocating state mental
health funding according to community needs.
Welfare and Institutions Code 5600. The goals
of the Act are to assist persons who are
institutionalized, or at a high risk of
becoming so, because of a mental disorder,
lead lives as normal and independent as
possible; to assist persons experiencing tem-
porary mental health problems to return to a
functioning level; and to prevent serious men-
tal disorders and psychological problems.
First priority must be given to services
required for acute patients and involuntary
patients. Welfare and Institutions Code sec-
tion 5651.3. Other priority populations do
include, mentally disturbed children and ado-
lescents, including juvenile sex offenders and
juvenile sex offense victims. Welfare and
Institutions Code section 5651.1. However,
this population is not synonymous with
children entitled to IEP-related mental health
services. The most severely mentally ill
children, those in acute hospitals, state
hospitals, or state hospital alternative
programs did not receive their mental health
services pursuant to IEPs. Hospital care is
deemed "medical servicesl' which is not the
kind of supportive service required to be pro-
vided under the EHA. 20 U.S.C.  section
1401(a)(17). Those mentally disturbed
children and adolescents who are to be given
first priority -- those in need of acute care
and those involuntarily detained -- do not
receive their mental health services pursuant
to IEPs. Presum,ably, most juvenile sex
offenders, juvenile victims of sex offenses,
and wards of juvenile detention facilities --
all of whom are specifically targeted as
priority populations -- also do not qualify
for IEP-related mental health services.

The Short-Doyle Act is designed to give community control and
direction to the complex mental health needs of a county's population.
The legislation requiring local mental health agency involvement in
the IEP process (Government Code section 7570 &. seq.) is & part of
the Short-Doyle Act (Welfare and Institutions Code section 5600 &L
seq.) I and is in fact contrary to it. There is little local control
over services to be offered, as the services to be provided are dic-
tated by the specific criteria contained in federal and state law and
regulation. The IEP program singles out a narrow population for
separate, special treatment, as an entitlement program, outside the
priorities of the Short-Doyle Act.

c
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That the IEP program is separate from the Short-Doyle program
is evident from the Short-Doyle contract itself. The County's negoti-
ated net amount contract is authorized by, and subject to the provi-
sions of, Welfare and Institutions Code section 5705.2. The
Short-Doyle contract between the state and the County of Santa Clara
for ,Fiscal Year 1986-87 is replete with references to the Short-Doyle
Act. The introductory provisions of the contract refer to the
Short-Doyle Act as the enabling legislation. Exhibit 4, Santa ClaraCounty Negotiated Net Amount Short-Doyle Fiscal Year 1986-87 Contract.
The contract defines "clientl' or ltpatient'l  as a person who receives
services pursuant to the Short-Doyle Act. Paragraph 27(a).

The body of the Short-Doyle contract makes no references to
Government Code section 7572 et seq., nor to any IEP responsibilities.
The only specific mention of this program is the reference to the
state's $222,955 allocation for the "S.E.P.  [IEP] Program" on the
tables of Exhibits B and F of the contract.

The increase in the basic Short-Doyle state allocation
(excluding allocations for categorically funded programs) from Fiscal
Year 1985-86 to 1986-87 was less than four percent ($22,515,326  com-
pared to $21,640,430). If the net unreimbursed cost of the IEP
program is to be absorbed by the Short-Doyle program, it would consume
over eight-and-a-half percent of the county's general state
Short-Doyle allocation for Fiscal Year 1986-87 ($1,929,011 out of
$22,515,326).

The Legislature did not intend that the services mandated by
Chapters 1747 and 1274 would be part of, and funded through, the
Short-Doyle program. The IEP-related mental health services were
never to be funded through the Short-Doyle program. Section 16 ofChapter 1274 provided for a transfer of funds from the State
Department of Education to the State Department of Mental Health.
,Section  17 of Chapter 1274 recognized that the Chapter imposed a man-
date and directed that reimbursement to local agencies be made through
to State Mandates Claim Process. Chapter 1133 of the Statutes of 1986
further provided for funding for mental health for this program, by
providing for a transfer of $2,000,000  from the Department of Educa-
tion to the Department of Mental Health, to fund the IEP mental health
program.
to provide

This statute also provided that counties were not required
county match for this program, unlike the Short-Doyle

program, and that the Department of Mental Health was to allocate
funds based on individual county needs,
allocation.

in lieu of the Short-Doyle Act
also provided

Section 3 of Chapter 1133 of the Statutes of 1986. It
for additional transfers from the Department of

Education to the Department of Mental Health, based on the Auditor
General's report. Id.-

.
Even if it is determined that the services mandated by‘

Chapters 1747 and,1274 are included in the Short-Doyle program, the
services are mar@ated  services for which subvention is required.

III

The legislation that is the subject
not implement a federal mandate contained in
Rehabilitation Act of 1973.

of this Test Claim does
section 504 of the
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Section 504 of the Rehabilitation Act of 1973, as amended by
! Rehabilitation Act Amendments of 1974 (P.L. 93-516, ?9 U.S.c.
), together with the implementing regulations, prohibits flscrrimi-
.ion against handicapped individuals in any program receiving
era1  funds. Section 504 does not require counties to give mental
,lth services on a priority basis to handicapped students who
:eive  services pursuant to their IEPs. If anything, Chapters 1947
1274 require countries to discriminate against handicapped indivi-

.ls who are not entitled to mental health services pursuant to IEps,
in violation of Section 504.

The burden of providing public education and related services
is on educat ional agencies, not counties. The section 504 Lagulation
requirement that recipients of fede ral funding who operate educational
programs 'I.. .provide a free appropr iate  public education to each
qualified handicapped person..." do es not apply to counties, which do
not operate a public or elementary or secondary education program. In
Santa Clara County, local educationagencies provide these services,
even to chil dren in the custody of the County, in the Juvenile Hall,
Shelter, or Ranches.

IV

The legislation that is the subject of this Test Claim is not
state legislation implementing a federal mandate contained in The
Education for All Handicapped Children Act of 1975.

The Education for All Handicapped Children Act is not a man-
dated program. A state may elect or decline to participate. Accept-

ance of federal funding for education is a state option. But once
-L 1-m. LL,

the option is accepted, its terms and conditions must be met by the
recipient. The state, by accepting the federal monies, has agreed to11 IIIUll.LGD  , 1Ica.a uy L eiju t o

abide by the terms and conditions or tne MA..abide by the terms and conditions of the EHA.. It now seeks to imposeIt now seeks to impose. 9 -LJ-- ..L,
tthe financial burden of this decision on counties, who do not evendo not even
receive the federal monies which fund this program.

Section 6 of Article XIIIB of the California  ConstitutionSection 6 of Article XIIIB of the California Constitution
provides:provides:

Whenever the Legislature or any state agency man-e agency man-
dates a new program or higher level of service onI~VC:L  of service on
any local government, the state shall provide aze shall provide a
subvention of funds to reimburse such local govern--se such local govern-.lUS LU LVIILLYUL
ment for the costs of such program or increased- ruch program or increased
level of service....

In defining reimbursable mandates, Section 9, subdivision
(W r of Article B of the California Constitution excludes
"kE]ppropriations  required for purposes of complying with mandates of

. . . federal government which, without discretion, require an expend-
iture" by the governmental entity.

If the state is to receive certain federal grants, the EHA
requires that the state participate in the IEP program.

Nevertheless,,

a financially induced choice is not the same as a statutory require-
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ment. in City of Sacramento v. State of California, the appellate- - -court twice determined that state legislation requiring local govern-
ment employers to pay into the state unemployment insurance on behalf
of their public employees was not a federal mandate exempt from reim-
bursement, but a financially induced choice, even though failure to
impose such a requirement on local government employers would have
resulted in federal de-certification of the State's unemployment
insurance program, with a concomitant loss of federal tax credit for
the State's private employers.
California (1980) 156 Cal. App.

City of Sacramento v. State of
3d 182, 196 (Sacramento I); dis-

approved of on other grounds, to the extent it conflicts, in County of
Los Anqeles v.
Sacramento

State of California (1987) 43 Cal. 3d 46, 58; City of-
v. -State California (1988) 201 Cal. App. 3d 409. -
-

Similarly, acceptance of federal education monies, which only
then requires the state to implement the IEP program, is a finan-
cially induced choice, not a federal mandate. In fact, the State is
going one step farther than they attempted to go in the City of
Sacramento cases. At least in the City of Sacramento cases, federal
law did require contribution into the state unemployment insurance
fund from all local government employers,
be certified.

if the State program was to
In the present case, nothing in the federal Em law

requires county mental health or county government involvement in the
IEP process. Federal law requires states which receives federal
funding to have in place a program applying to the state as a whole,
See 34 Code of Federal Regulations 5300.1 et seq. It is the State
that has the responsibility to design such a program. Federal regula-
tions generally do not dictate which state or local agency will be
responsible for program execution. The state could impose the respon-
sibilities on local school districts; as it did before the passage of
Chapter 1747. Alternatively,
directly.

the state could provide the services

Citing the Government Code section 17513 definition of "costs
mandated by the federal government," the state asserts that the cost
of complying with Chapters 1747 and 1274 are federally mandated
be:_ause failure to opt into Public Law 94-142 (the EHA) would result
in "a substantial monetary loss" in the form of loss of federal educa-
tion funding. The State asserts that the amount of this loss would be
$100,000,000.
assertion.

There is no evidence in the record to support that

Even assuming that failure to opt into the EHA would result
in a loss of a substantial sum of federal monies to the state; there
is no evidence that this would result in a substantial net monetary
loss. The net costs of complying with the IEP requirements to the
mental health agency of the County of Santa Clara alone is $2,151,966
($2,387,835  1 ess $235,869 federal Medi-Cal). There are fifty-seven
other countries in the state. There are also costs of the Department
of Social Services, for out-of-home placement, and costs of state and
local educational agencies, for special education and other supportive
or related services. It may well be that the cost of compliance
exceeds the funding received.

Even if failure to opt into Public Law 94-142 were to result
in substantial monetary loss, Chapters 1747 and 1274 and their imple-
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menting regulations are not federally mandated costs as defined by
Government Code section 17513, which provides:

Any increased costs incurred by a local agency...
in order to comply with the requirements of a
federal statute or regulation...[including]  costs
resulting from enactment of a state law or regula-
tion where failure to enact that law or regulation
to meet specific federal program or service
requirements would result in substantial monetary
penalties or loss of funds to public or private
persons in the state.

Failure to impose on counties -- which do ,not provide primary
or secondary education -- a requirement that counties provide
IEP-related mental health services does not result in substantial
monetary penalties or loss of funds, It is the failure of state or
local educational agencies to do so that would result in the Z&S;~~~
funds. When it opts into the EBA program, the State itself,
as educational agencies, incur certain obligations. Nothing in the
federal law requires involvement of counties in the IEP process, what
the state is attempting to do is take the federal monies, and pass
along the responsibility to the counties, without the monies. This is
precisely the kind of delegation of responsibility which, under the
California Constitution, the state must provide subvention funds.

V

The legislation that is the subject of this Test Claim does
not merely affirm for the State that which had been declared existing
law by actions of the court. No court decisions impose on counties
the responsibility of providing services which relate to the provision
of educational services.

Court decisions at the federal and state level heard before
the enactment of Public Law 94-142 and Section 504 of the Rehabil-
itation Act of 1973, which establishes the rights of handicapped indi-
viduals, were decided under due process and equal protection theories.
Mills v. Board of Education of the District of Columbia (1972) 348- -
F. SupF 866 held that the Board of Education, by failing to provide
special education to certain disturbed children, denied due process to
the children and the class they represented. Pennsylvania Association
for Retarded Children v. Commonwealth of Pennsylvania (1971) 334
F. Supp. 1257 involvedthe equal access-to educational services for
retarded children. Neither case involved the imposition on local men-
tal health agencies of responsibilities to provide services supportive
to the educational requirements of handicapped children.

VI

The County of Santa Clara and other affected local entities
do not have the authority to levy services charges, fees, or
assessments sufficient to pay for the mandated program or increased
level of services. Both federal and state law provide that services
that are the subject of the Test Claim must be provided at no cost to
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/
parent or child, and federal law prohibits affected local entities
from requiring that parents use insurance benefits to pay for the ser-
vices provided if using such benefits would result in a decrease in
coverage or an increase in the cost of coverage.

ORDER

The Test Cl,aimj  filed by the County of Santa Clara, is
granted. The County of Santa Clara shall submit parameters and guide-
lines to the Commission for its consideration.

Dated:

Office of Administra
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of

TEST CLAIM OF SANTA CLARA COUNTY
REGARDING HANDICAPPED AND
DISABLED STUDENTS

OAR NO. N-30939

RESPONSE TO PROPOSED
DECISION ON BEHALF OF
STATE OF CALIFORNIA

THE

INTRODUCTION

This matter, now coming before the Commission on State

Mandates as a Proposed Decision by the Administrative Law Judge,

is a Test Claim filed by Santa Clara County (IfCounty") related to

the provision of mental health services pursuant to Individualized

Education Programs (lfIEPIV). The claim alleges that, taken

together, Chapter 1747 of the Statutes of 1984 and Chapter 1274

of the Statutes of 1985 (along with their implementing regula-

tions) impose a "mandatel' on the County, as that term is used in

Section 6 of Article XIII B of the California Constitution. The

state denies this contention.

This claim relates to fiscal years 1985-86 and 1986-8'7.

During those fiscal years, County received state mental health

funding through the Short-Doyle Act in excess of thirty-one .

million and thirty-two million dollars, respectively. The amount .

set forth in the claim represents less than 6 percent of the

State funding received by County for those fiscal years.

EARLIER BRIEFS

The State submitted briefs (Opening Brief, submitted

January 27, 1989: Reply Brief, submitted February 24, 1989)
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earlier which set forth in some detail the arguments advanced by

the State as to why this claim does not set forth a reimbursable

mandate. The State  wi l l  not  repeat  the  contents  o f  those  docu-

-ments in any detail here, but would urge a re-reading of those

br ie fs  for  a  fu l l  understanding o f  the  State ’s  pos i t ions .

However, to  he lp  put  the  subsequent  port ions  o f  th is  response  in

context , a summary of the State’s main arguments is offered here.

A. The costs claimed by County relate to services man-

dated by the federal government by Section 503 of the

Rehabilitation Act of 1973 (as amended) and Public Law 94-142

and, thus, are not State mandates, but  a  de l ineat ion  o f  the  r ight

o f  ch i ldren  to  have  a  f ree  educat ion .

B. Chapters 1747 and 1274 and their implementing regu-

lations affirm and implement that which had been declared

exist ing  law by  act ion  o f  the  courts , as enunciated by the United

States Supreme Court in Smith v. fiobinson  (1984)  468 U.S. 992.

Regardless  o f  the  leg is lat ion  in  quest ion ,  ch i ldren  have  a  r ight

recognized by the United States Constitution to a free education

which includes the related services provided pursuant to the

leg is lat ion  in  quest ion .

C. Chapters 1747 and 1274 do not impose a “new program”

or  a  “higher  leve l  o f  serv ice”  in  that  the  leg is lat ion  in

question does not mandate County to provide mental health ser-

v ices  i t  was  previously  not  required  to  provide . Under existing L

law counties must provide mental health services. The State and

each county share in the cost of providing mental health services

pursuant to the Short-Doyle Act.

,.
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D. While certain mandates were recognized by the

Legislature, the Legislature did not recognize Chapters 1747 and

1274 as a mandate of new mental health services.

E. The mental health services required by Chapters 1747

and 1274 are not distinct from Short-Doyle mental health ser-

v ices . Both the State and the counties have treated mental

health services provided pursuant to the legislation in question

as services that are funded in accordance with the Short-Doyle

Act, and, not only has Short-Doyle funding been provided to

County for these services, but Short--Doyle funding continues to

be available for reimbursement to County for these services.

WHY THE PROPOSED DECISION IS ERRONEOUS

A. General Comments

Many of the conclusions in the determination of issues

set forth in the Proposed Decision are based on a misunderstanding

of  the  appl icable  provis ions  o f  law and court  dec is ions .

The discussion of each determination in the Proposed

Decis ion  focuses  exc lus ive ly  on  the  express  provis ions  o f  law or

the express holding in court decisions, and the conclusions are

based on whether the words llCountyV1  or llcounty  mental health”  are

contained in express terms. This completely ignores the

necessary and inescapable implications which have been found by

the courts  to  f low from various  provis ions  o f  law,  regardless  o f
.

whether particular catch words are expressly stated in those .

provis ions .



B. Specific Comments

I .

FEDERAL MANDATE

(CONSTITUTIONAL/STATUTORY ~smx >
In  Sect ion  I I I  o f  the  Determinat ion  o f  Issues  (pages

22 and 23), the Proposed Decision concludes that Chapters 1747

and 1274 irdo  not implement a federal mandate contained in Section

504  o f  the  Rehabi l i tat ion  Act  o f  1973.”  This  conc lus ion  is  based

on the observation that Section 504 does not expressly require

“count ies  to  g ive  mental  heal th  serv ices  on  a  pr ior i ty  bas is  to

handicapped students who receive services pursuant to their

IEPs.  ” This  observat ion  fa i l s  to  take  into  account  that  Sect ion

504 has been viewed by the United States Supreme Court to impose

almost the same requirements as Public Law No. 94-142. The court

noted that “because both statutes isection  504 and Public Law

94-1421  are built around fundamental notions of equal access to

State  programs and fac i l i t ies , their substantive requirements, as

appl ied  to  the  r ights  o f  a  handicapped chi ld  to  a  publ i c  educa-

t i on , have  been interpreted  to  be  str ik ingly  s imi lar . ”  (emphasis

added > Smith v. Robinson (1984)  468 U.S. 992, at 1017.

Moreover, in Smith the court stated that Public Law

94-142  It.  . . is a comprehensive scheme designed by Congress as

the  most  e f fect ive  way to  protect  the  r ight  o f  a  handicapped

chi ld  to  a  f ree  appropr iate  publ i c  educat ion . We concluded above

‘that in enacting the EHA, Congress was aware of, and intended to

accommodate, the claims of handicapped children that the Equal

.
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Protection Clause required that they be ensured access to public

educat  ion. I1 Smith v. Robinson supra at 1016. Therefore ,  i t  must

be concluded and recognized that Public Law 94-142  is a codified

express ion  o f  certa in  inchoate  r ights , and that Chapters 1747 and

1274 represent the State’s response and implementation of those

r ights .

Section 504, then, does constitute a federal mandate,

does impose requirements “strikingly similar”  to Public Law

94-142 ,  and is  required  to  be  implemented  in  Cal i fornia .  In

implementing this federal mandate, California has chosen the

counties, po l i t i ca l  subdiv is ions  o f  the  State ,  to  be  responsib le

for part of the implementation. This  does  not ,  however ,  a l ter

the fact that the legislation in Chapters 1747 and 1274 is imple-

menting a federal mandate imposed by Section 504.

In Section V of the Determination of Issues, the

Proposed Decision concludes that Chapters 1747 and 1274 do not

“merely  affirm for the State that which had been declared

exist ing  law by  act ions  o f  the  courts.11 Again, th is  conc lus ion

is based on the observation that no court decisions expressly

impose  on  count ies  the  responsib i l i ty  o f  provid ing  serv ices  in

connect ion with  IEPs. The Proposed Decision goes on to say that

two of the federal cases cited by the State were decided under

“due process  and equal  protect ion theor ies , ”  as  i f  th is  somehow

renders  those  dec is ions  meaningless  in  the  context  o f  th is  test

claim.

Certainly, those  court  dec is ions  d id  not  express ly

imp0  s e IEP responsib i l i t ies  on  count ies . That issue was not
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before  the  court  in  those  cases . However, this focus on whether

the word llcountiesl’  appears  in  the  dec is ions  o f  those  cases

misses  the  s igni f i cance  o f  those  cases  ent ire ly , Both  Mi l l s  and  _

Pennsylvania, prior to the enactment of Section 504 and Public

Law 94-142, held in essence that handicapped individuals have a

r ight  to  certa in  spec ia l  serv ices , The fact  that  these  cases

were decided on constitutional due process and equal protection

theor ies  only  re-enforces  the  propos i t ion  that  handicapped stu-

dents  are  ent i t led  under  the  United  States  Const i tut ion  to  cer -

ta in  spec ia l  services , l ike  those  provided in  connect ion  with

IEPS  *

I I .

SHORT-DOYLE ASPECT

The  conc lus ion  conta ined  in  Sect ion  I I  (page  22)  o f

the Proposed Decision that the Legislature did not intend that

the services to be provided by local mental health programs pur-

suant to Chapters 1747 and 1274  would be part of, and funded

through, the Short-Doyle program is clearly erroneous.

That those services may be funded through the

Short-Doyle program is clearly evidenced by the provisions of the

Short -Doyle  Act  (Sect ions  5600 et  seq .  W&IC>.

S p e c i f i c a l l y  , a  descr ipt ion  o f  the  serv ices  required  by

Sections 7571 (relating to assessments > and 7576  (relating to

mental health services provided by community mental health pro-

grams) of the Government Code, inc luding the  costs  o f  those  ser -

v ices , is required to be included in the annual Short-Doyle plan

for each county (Sub.(g), Sec. 5651 W&I(Z).
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That services specified in a county Short-Doyle plan are

to be funded under the Short-Doyle program is clearly evidenced

by the provisions of Section 5705 of the Welfare and Institutions

Code. Sections 5705 provides, in pertinent part, I’. . . The net

cost of all services specified in the approved county Short-Doyle

plan shall be financed on a basis of 90 percent state funds and 10

percent county funds . , . the cost of services shall be the

actual cost . . . or a negotiated net amount or rates approved by

the Director of Mental Health as provided in Section 5705.2 . . ,‘I

Thus, it is apparent by the express language of the

Short-Doyle Act that the Legislature clearly intended that ser-

vices provided by county community mental health programs pur-

suant to Chapters 1747 and 1274 be part of, and funded through,

the Short-Doyle program.

The Short-Doyle Act specifically requires that mental

health services be provided to children. Moreover, the Act also

includes maintenance of effort requirements with regard to

children’s services. Specifically , Welfare and Institutions Code

section 5704.5 provides that counties cannot decrease their pro-

portion of mental health expenditures for children, unless they

can demonstrate that the need for such services has decreased.

Further , Welfare and Institutions Code section 5704.6 requires

that, with certain except ions, counties must spend 50 percent of

each noncategorical augmentation for children’s services until

children’s services represent 25 percent of a county’s total

.

.

mental health program.

.__
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Additionally, a number of children receiving mental

health services pursuant to the legislation in question were

already one of the five identified priority populations under

Welfare and Institutions sectio.n 5651.1 and the legislation in

que,stion simply identified them as having head-of -the-line privi-

leges.*

In point of fact, psychiatric assessments and case

management, as well as other mental health services, are all

exactly the types of services which have traditionally been

funded through the Short-Doyle program. The conclusion that

mental health services provided by counties pursuant to the

legislation in question are funded pursuant to the Short-Doyle

Act is consistent with both previous, as well as current, prac-

t i ce , since both the Department of Mental Health and the counties

have always treated these services as being funded in accordance

with the Short-Doyle program.

The Proposed Decision, on page 22, states that the

“IEP-related  mental health services were never to be funded

through the .Short-Doyle  program, l1 but fails to set forth any’log-

ical, cognizable rationale for such a conclusion. The Proposed

*
It is conceivable that, the required participation in

formulating the IEPs and the required IEP-related case manage-
ment, may be viewed by the Commission as new services. However,
County is not require.d  to increase non-Short-Doyle expen-
ditures to provide these services. Only a redirection of
Short-Doyle funds is involved, and only a slight one, at
that. The legislation in question really only gives certain
clients “head  of the line”  privileges, not unlike those con-
tained in other parts of the Short-Doyle program.
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Decision points to two instances when funding was transferred from

the Department of Education to the Department of Mental Health

(Section 16 of Chapter 1274 and Section 3 of Chapter 1133, 1986)

as i f  these  funding transfers  somehow,  ipso  facto ,  prove  that

IEP-related mental health services are not mental health services

reimbursable in accordance with the Short-Doyle Act.

However, a transfer of funding from Education to Mental

Health does not in any way support the conclusion that the ser-

vices are not Short-Doyle reimbursable. In  fact , just  the  oppo-

site conclusion would be much more logical, since the funding

transfers  const i tute  a  recognit ion  that ,  previously ,  these  spec i f i c

services were funded through Education and now through Mental

Health. A shi f t  in  funding log ica l ly  fo l lows a  shi f t  in  pr imary

respons ib i l i ty . The long-standing, traditional method of funding

mental health services provided by counties is through the

Short-Doyle program. There is no reason why these mental health

services were intended to be treated any differently than the

funding mechanism. Thus, at the most, i f  any  o f  the  serv ices  are

found by the Commission to represent a mandate, only the 10 per-

cent county share should be-reimbursed as a mandate, since the

remaining 90 percent is reimbursable under Short-Doyle Act.

The Proposed Decision also points to Section 17 of

Chapter 1274 as recognizing that Il.  . . the Chapter imposed a *

mandate and directed that reimbursement to local agencies be made -

through to [sic] State Mandates Claim Process.” However, Chapter

1274 contains mandates potentially subject to reimbursement. The

Legislative Counsel’s Digest for Chapter 1274 identifies those
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mandates, but ,  s igni f i cant ly , did not identify IEP related mental

health services as a mandate. The  courts  have  he ld  that  i t  i s

presumed that  the  Legis lature ,  in  enact ing  b i l l s ,  reads  and is

guided by the Legislative Counsel’s Digest. (Maben  v .  Super ior- -

Court  (1967)  255  (Cal.App.2d  708 ,  713; People  v .  Super ior  Court

(Douglas) ,  (1979) 24  Cal.3d  428 ,  434).  Therefore ,  the  fact  that

the  Legis lat ive  Counse l ’ s  Digest  does  not  ident i fy  IEP re lated

mental health services as a aandate is extremely significant and

leads  necessar i ly  to  a  conc lus ion  exact ly  oppos i te  to  the  one

contained in the Proposed Decision.

F ina l l y , the Proposed Decision makes reference to the

fact  that  Chapter  1132  o f  the  Statutes  o f  1986 in i t ia l ly  waived

the usually required 10 percent county match. But, does tem-

porarily waiving the match suddenly mean that these services are

not Short-Doyle reimbursable? Just  the  opposite . Waiving the

match makes these services 100% Short-Doyle reimbursable during

the waiver  period. Moreover, the Legislature  has many times pre-

viously waived the County match, sometimes for particular

programs, and sometimes for the whole Short-Doyle program itself.

An examination of the history of Welfare and Institutions Code

sect ion  5705  reveals  that  dur ing  f i sca l  years  1979-80  and

1980-81, no County match was required at all for county com-

munity mental health services statewide. I f  the  log ic  o f  the

Proposed Decision were accepted, then during those years there
. ’

was no Short-Doyle program at all (no  services reimbursable by

Short -Doyle  funds) . This was obviously not the case.

c

794



Thus, the conclusion in the Proposed Decision that

IEP-related mental health services are not Short-Doyle reimbur-

sable  is  based on mis interpretat ions  o f  the  leg is lat ion,  mis -

understanding about the Short-Doyle program, and faulty

reasoning. What is more, such a conclusion would be incon-

sistent with all previous findings by the Commission which have

involved claims related to the Short-Doyle program.

CONCLUSION

This then is the crux of the argument presented by the

State : that the courts had already established that handicapped

students were entitled under the U.S. Constitution to these kinds

of  services . Sect ion 504, Public Law 94-142,  and Chapters 1747

and 1274 all in essence implement what had already been

establ ished in  the  courts . Chapters 1747 and 1274 are not a mere

response  to  a  federal  f inancia l  “carrot  ,‘I rather  they  are

fundamentally a response to the mandates of the equal protection

clause of the 14th Amendment as enunciated in Smith v. Robinson

(supra). These  p ieces  o f  leg is lat ion  only  set  forth  the  intr i -

cate but required details of how these constitutional mandates

are to be implemented and represent policy determinations

regarding the details of implementation which were enacted by the

Congress and by the State Legislature, in turn.

With  the  poss ib le  except ion  o f  the  required  part ic ipa-

tion in formulating the IEPs  and the required IEP-related case

management 9 County is not required to increase Short-Doyle expen-

ditures  or  add new services . Only  a  redirect ion  o f  resources  is
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involved, and only a slight one, at  that :  The legis lat ion real ly

only gives certain clients “head  of the line”  privileges, not

unlike those contained in other parts of thee Short-Doyle  program.

Moreover, the therapeutic/treatment modalities involved are

exactly like what County provides to non-IEP clients. If the

legislation contains any reimbursable mandate at all, it would be

limited solely to the role in formulating IEPs and to case manage-

ment. In no way could a reimbursable mandate be said to exist

with respect to the provision of mental health services.

For these reasons, the State urges the Commission on

State Mandates to reject the conclusions reached in the Proposed

Decision by the Administrative Law Judge.

Dated: July 25, 1989 Respectfully submitted,

JOHN K. VAN DE KAMP, Attorney Genera
of the State of California

CHARLTON G. HOLLAND, III
Assistant Attorney General

STEPHANIE WALD
orney General

Deputy Attorney General

Attorneys for the State of California
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BEFORE THE

COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

In the Matter of >

;
OAR NO. N-30939

TEST CLAIM OF SANTA CLARA COUNTY
REGARDING MENTAL HEALTH SERVICES > REBUTTAL OF SANTA CLARA
FOR HANDICAPPED AND DISABLED

;
COUNTY TO RESPONSE OF STATE

STUDENTS OF CALIFORNIA TO THE
) PROPOSED DECISION OF THE

COMMISSION ON STATE
MANDATES

1. INTRODUCTION

The County of Santa Clara ("Countyl') filed a test claim with

the Commission on State Mandates for Fiscal Year 1986-87 seeking a

determination that Chapter 1747 of the Statutes of 1984 and

C h a p t e r  1 2 7 4  o f  t h e  S t a t u t e s  o f  1 9 8 5 ,  t o g e t h e r  with t h e i r

implementing regulations, impose a mandate on the County for which

subvention is required under Section 6 of Article XIII B of the

California Constitution. Chapters 1747 and 1274 and their

implementing regulations require’the County to provide free mental

health assessment of handicapped and disabled students upon

appropriate referral from the students' school districts, as well

as to provide free mental health treatment which is included in

the students' Individualized Education Programs ("IEPs")  because

the services are necessary for those students to benefit from a

f r e e , appropr ia te  education. This legislation also imposed upon

the County other substantive and procedural requirements relating

to the IEP process.
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The  IEP  p rocess  i s  an  implementa t ion  o f  an  op t iona l  f ede ra l

program. Under  the  federa l  Educa t ion  fo r  Al l  Handicapped  Act

(Publ ic  Law No. 94-142, or “EHA” > , any  s ta te  which  accep t s  federa l

g ran t s  fo r  educa t ion  mus t  p rov ide  a  f r ee ,  appropr ia t e  pub l i c

educa t ion  to  i t s  handicapped  and  d i sab led  s tudents ,  a long  wi th

suppor t ive  se rv i ces  wh ich  a re  neces sa ry  fo r  t he  ch i ld  t o  bene f i t

f rom tha t  educa t ion . S ta t e s  accep t ing  those  f ede ra l  funds  a l so

must  comply  wi th  the  de ta i led  subs tan t ive  and  procedura l

requirements of the EHA. Under the EHA, each handicapped child

qua l i fy ing  fo r  IEP  se rv ices  has  an  en t i t l emen t  to  r ece ive  them:

an  en t i t l ement  which  can  be  enforced  in  admin i s t ra t ive  o r  jud ic ia l

proceedings I

Ca l i fo rn ia  had  op ted  in to  th i s  p rogram by  accep t ing  federa l

g ran t s  fo r  educa t ion . Chapters 1747 and 1274 and their

implemen t ing  r egu la t ions  t r ans fe r  to  coun ty  men ta l  hea l th  agenc ies

the  S t a t e ’ s  r e spons ib i l i t y  t o  p rov ide  menta l  hea l th  se rv ices  under

the  EHA, which previously  had  been  ass igned  to  loca l  educa t iona l

a g e n c i e s .

The  Commiss ion  r e f e r r e d  t h e  t e s t  c l a i m  to  an Adminis t ra t ive

Law Judge fo r  a  p roposed  dec i s i on . The County and the  S ta te

submi t t ed  a  Jo in t  S t a t emen t  o f  Fac t s  and  Pos i t i ons  t o  t he

Adminis t ra t ive  Law Judge. The  fac t s  a re  uncon t rover t ed . At  i ssue

a re  i n t e r p r e t a t i o n  o f  t h o s e  f a c t s  and  appl ica t ion  of  l ega l

p r i n c i p l e s . The  Adminis t ra t ive  Law Judge  i s sued  a  Proposed

Dec i s ion  ho ld ing  tha t  the  l eg i s l a t ion  manda tes  a  new program fo r

which subvent ion i s  r equ i r ed . The Proposed Decision concludes

tha t  Chap te r s  1747  and  1274  do  no t  imp lemen t  a  f ede ra l  mandate:

The  P roposed  D e c i s i o n  f i n d s  t h a t  t h e  C o u n t y  r e c e i v e d  $ 2 2 2 , 9 5 5  f r o m
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the State in fiscal year 1986-87 to fund this program; its cost

was $2,387,835. For fiscal year 1986-87, the County received

$22,515,326  in general Short-Doyle funding from the State. The

Proposed Decision holds that general Short-Doyle monies received

from the State funded the Short-Doyle program, anti did not

reimburse the County for the costs of this new program. The

unreimbursed cost of complying with the mandate in fiscal year

1986-87 was $l,YZY,Oll.

II. GENERAL COMMENTS

This test claim has been the subject of extensive briefing;

and the Administrative Law Judge issued a comprehensive Proposed

Decision setting forth factual determinations and thoroughly

ana lyz ing  the  l ega l  i s sues  p resen ted . This brief is limited to

r ebu t t i ng  t he  S t a t e ’ s  Response  t o  t he  P roposed  Decision. The

arguments presented in the County's Opening and Response Briefs

will not be repeated. The County urges the Commission to re-read

these for a full understanding of the County's position.

Two fundamental issues are presented by this test claim; The

first is whether Chapters 1747 and 1274 and their implementing

regulations merely affirm and implement that which is required

under federal law, through the Equal Protection and Due Process

c l auses  o f  t he  U .S . Constitution (as established by the courts);

‘through Sections 503 and 504 of the Rehabilitation Act of 1973 (as

amended), or through the Education for All Handicapped Act (Public

Law No. 94-142, or "EHA"). The State’s response to the Proposed

Decision, and this Rebuttal, address the Constitutional and

.
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S e c t i o n  5 0 4  a s p e c t s  o f  t h i s  i s s u e . (Fo r  a  t ho rough  d i scus s ion  o f

whether  the  EHA is  a  federa l  manda te , t h e  C o m m i s s i o n  i s  r e f e r r e d

to  pages  22 -27  o f  t he  Coun ty ’ s  Open ing  Br i e f  and  pages  22 -29  o f

the  Coun ty ’ s  Response  Br ie f . ) Ne i the r  t he  Cons t i t u t i on  no r  t he

Rehab i l i t a t i on  Ac t  o f  1973  e s t ab l i shes  an  en t i t l emen t  t o  men ta l

hea l th  s e rv i ce s  neces sa ry  fo r  a  handicap’ped  c h i l d  t o  b e n e f i t  f r o m

educa t ion . Federa l  l aw does  no t  r equ i re  loca l  government  menta l

hea l th  p rov ide r s  to  p rov ide  f r ee  men ta l  hea l th  se rv ices  to  any

grow, much  l e s s  to  a  na r row c lass  o f  ind iv idua l s .

The  second  fundamen ta l  i s sue  conce rns  t he  i n t e r r e l a t i on

be tween  the  IEP- re l a t ed  se rv ices  r equ i red  by  Chap te r s  1747  and

1274  and  the  p re -ex i s t en t  Shor t -Doy le  communi ty  men ta l  hea l th

program: whe the r  Chap te r s  1747  and  1274  impose  a  “new program”  o r

“ h i g h e r  l e v e l  o f  servicel’ beyond  the  se rv ices  the  County  mus t

prov ide  pursuan t  to  the  Shor t -Doyle  Act  and ,  i f  so ,  whe ther  the

Coun ty  i s  r e imbur sed  fo r  t hose  s e rv i ce s  t h rough  Shor t -Doy le

fund ing  r ece ived  f rom the  S ta t e .

Clea r ly , invo lvement  in  the  IEP  process ,  wi th  i t s  ve ry

s p e c i f i c  s u b s t a n t i v e  a n d  p r o c e d u r a l  p r o v i s i o n s ,  i s  a  “new programt’

f o r  c o u n t i e s . The  menta l  hea l th  se rv ices  which  mus t  be  p rov ided

c o n s t i t u t e  a  “higher l e v e l  o f s e rv i ce l1 than  the  County  previouslY

was  requ i red  to  p rov ide . The  se rv i ces  a r e  ou t s ide  the  Shor t -Doy le

A c t ,  c o n t r a r y  t o  i t ; and  a re  no t  r e imbursed  by  Shor t -Doyle .

funding. In  f ac t ,  u t i l i z ing  Shor t -Doy le  funds  fo r  th i s  pu rpose L

j e apord izes  t he  Coun ty ’ s  ab i l i t y  t o  fu l f i l l  i t s  Shor t -Doy le

r e s p o n s i b i l i t i e s , and  jeapord izes  the  hea l th  and  sa fe ty  o f  the

men ta l l y  d i so rde red  r e s iden t s  o f  the, County .
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III. REBUTTAL TO STATE'S RESPONSE TO PROPOSED DECISION

A. FEDERAL MANDATE ISSUE (CONSTITUTIONAL/STATUTORY ASPECT)

The County’s costs of complying with Chapters 1747 and 1274

and  the i r  implement ing  regu la t ions  a re  no t  “costs  mandated by the

federal government. ” The  S ta te , i n  i t s  R e s p o n s e  t o  t h e  P r o p o s e d

Decision, a rgues  tha t  the  se rv ices  manda ted  by  Chapte r s  1747  and

1274  a re  f ede ra l ly  manda ted  by  Sec t ion  504  o f  t he  Rehab i l i t a t i on

Ac t  o f  1973 ,  o r  by  t he  caselaw dec ided  on  Equa l  P ro tec t ion  and  Due

Process theories which preceded Section 504.

I n  e s s e n c e , Sec t ion  504  and  the  caselaw which  p receded  i t

r equ i re  a  s t a t e  o f fe r ing  pub l i c  educa t ion  to  p rov ide  educa t ion  and

t ra in ing  to  a l l  i t s  ch i ld ren ,  inc lud ing  those  who  a re

handicapped. "CWlhere the state has undertaken to provide it,

[publ ic  educa t ion]  i s  a  r igh t  which  mus t  be  made  ava i lab le  to  a l l

on  equa l  t e rms .” Mil ls  v . Boa rd  o f  Educa t i on  o f  D i s t r i c t  o f

Columbia (1972) 348 F.Supp. 866 ,  875 ,  c i t ing  Brown v .  Board  of

Education (1954) 347 U.S. 483, 493. See  a l so  Pennsy lvan ia- -

Association for Retarded Children v. Commonwealth (1971) 334

F.Supp. 8 6 6 .

C o n t r a r y  t o  t h e  a s s e r t i o n s  o f  the Sta t e  i n  i t s  Response  to  t he

Proposed Decision, neither Mills nor Pennsylvania held that

h’andicapped indiv iduals  had  a  r ight  to  special s e r v i c e s  such as

menta l  hea l th  s e rv i ces . For that matter, neither case held that

children had a constitutional right to public education. They

he ld  on ly  tha t  i f  pub l i c  educa t ion  i s  o f f e red ,  i t  must be o f f e r e d

t o  a l l . Whe the r  en t i t i e s  under t ak ing  to  p rov ide  public education
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were  r equ i red  to  p rov ide  suppor t ive  se rv ices  was  no t  addressed  in

t h e s e  c a s e s ; ce r t a in ly  they  d id  no t  r each  the  i s sue  o f  whe the r  a l l

pub l i c  en t i t i e s  were  r equ i red  to  be  d rawn in to  the  educa t iona l

p r o c e s s .

Sec t ion  504  s t a t e s  tha t  no  o the rwise  qua l i f i ed  ind iv idua l  may

be  exc luded  f rom pa r t i c ipa t ion ,  den ied  the  bene f i t s  o f ,  o r  sub jec t

to  d i sc r imina t ion  under  any  federa l ly  funded  p rogram,  so le ly  by

reason  o f  h i s  hand icap . In  the  educa t iona l  a rena ,  Sec t ion  504

requ i res  pa r t i c ipan t s  o f  f ede ra l  fund ing  which  opera te  a  pub l i c

e l emen ta ry  o r  s econdary  educa t ion  p rogram to  “provide a  f r e e

appropr ia te  pub l ic  educa t ion  to  each  qua l i f i ed  hand icapped  person

who  i s  i n  t he  r ec ip i en t ’ s  j u r i sd i c t ion , r ega rd l e s s  o f  t he  na tu re

or  sever i ty  o f  the  pe r son’s  hand icap .” 34  C .F .R .  Pa r t  104.33;

The  Coun ty  does  no t  ope ra te  a  pub l i c  o r  secondary  educa t ion

program, and  r ece ives  no  f ede ra l  funds  t o  do  so . S e c t i o n  5 0 4 ,

t h e r e f o r e ; does  no t  r equ i re  the  the  Coun ty  to  p rov ide  pub l i c

educa t ion  to  hand icapped  s tuden t s .

The County, in  i t s  Shor t -Doyle  p rogram,  se rves  hand icapped

i n d i v i d u a l s , pa r t i cu la r ly  those  whose  hand icap  i s  men ta l  o r

e m o t i o n a l . No  one  i s  exc luded  by  reason  o f  h i s  o r  he r  hand icap ;

Sec t ion  504  does  no t  r equ i r e  t he  Coun ty  t o  g ive  one  g roup  o f

handicapped  ind iv idua ls  spec ia l  t rea tment : I f  any th ing ,  Sec t ion

504  r equ i r e s  t he  Coun ty  no t  t o  d i sc r imina te  aga ins t  a l l

hand icapped  persons  who  do  no t  r ece ive  IEP- re la ted  se rv ices ;  many

of whom are more seriously impaired and more in need of mental

hea l th  se rv ices  than  those  r ece iv ing  se rv ices  pu r suan t  to  IEPsI

Chap te r s  1747  and  1274  r equ i r e  such  d i sc r imina t ion ,  by

c r e a t i n g  f o r  o n e  c l a s s  o f  p e r s o n s  a n  e n t i t l e m e n t  t o  f r e e  s e r v i c e s

.
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which counties may, a t  t h e i r  d i s c r e t i o n ,  p r o v i d e  t o  o t h e r s  f o r  a

fee  based  upon  ab i l i ty  to  pay . Coun t i e s  a r e  no t  r equ i r ed  t o  mee t

a l l  t he  men ta l  hea l t h  needs  o f  i t s  r e s iden t s . Outs ide  the

IEP-process, no  indiv idual , no matter how needful he may be, has

an  enfo rceab le  ind iv idua l  r igh t  to  r ece ive  men ta l  hea l th

s e r v i c e s . Di s rega rd ing  the  ob l iga t ions  a r i s ing  f rom Chap te r s  1747

and  1274 ,  coun t i e s  a re  no t  r equ i red  expend  coun ty  genera l  funds

fo r  men ta l  hea l th  se rv ices  beyond  the  r equ i red  coun ty  Shor t -Doy le

match. Board  o f  Superv i so r s  o f  the  Coun ty  o f  Los  Ange les  Vi

Superior Court (1989) 207 Cal.App.3d 552.

Moreover, n e i t h e r  t h e  E q u a l  P r o t e c t i o n  c l a u s e  n o r  S e c t i o n  5 0 4

crea te s  un l imi t ed  demands  on  loca l  government . In  Mi l l s ,  the

cour t  he ld  tha t  the  Board  o f  Educa t ion  cou ld  no t  exc lude

hand icapped  ch i ld ren  f rom i t s  pub l i c  educa t ion  sys tem. The

dec i s ion  d id  no t ,  however , r e q u i r e  t h e  B o a r d  t o  i n c r e a s e  i t s

funding  of  educa t ion . Ra the r , i f  f unds  were  i n su f f i c i en t  t o

f inance  a l l  needed  se rv ices  and  p rograms ,  the  cour t  he ld  tha t

ava i lab le  funds  should  be  expended  equi tab ly  so  tha t  no  ch i ld

would  be  en t i re ly  exc luded  f rom a  pub l ic ly  suppor ted  educa t ion ;

Mil ls  v . Board of Education, supra, at 876. This Equal Protection

p r i n c i p l e , i f  app l ied  to  the  County’s  menta l  hea l th  sys tem;  would

requ i re  the  County  to  expend  i t s  l imi ted  funds  in  an  equ i t ab le

manne r  t o  mee t  t he  men ta l  hea l t h  needs  o f  a l l  o f  i t s  r e s iden t s :

Section 504 relief is limited to remedies requiring reasonable

funding  and  reasonab le  admin is t ra t ive  burdens  to  remove  bar r ie r s

to  the  handicapped . See  Garr i ty  v . Gallen ( 1 9 8 1 )  5 2 2  F.Supp.

121. Sec t ion  504  requ i re s  even-handed  t r ea tmen t  o f  hand icapped

indiv iduals , no t  ex t ens ive , c o s t l y  m o d i f i c a t i o n  o f  e x i s t i n g
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programs or affirmative action programs on their behalf.

Southeastern Community College v. Davis (1979) 442 U.S. 397, 410.

In  con t r a s t , Chapters 1747 and 1274 and their implementing

regulations impose unreasonable, excessive burdens on the County

and go beyond the purposes of removing barriers to the

handicapped.

The State argues that because Section 504 and the Equal

Protection caselaw which preceded it establish rights of a

handicapped child to public education, the requirement to provide

supportive mental health services is a federal mandate on

counties. The County does not provide public education. How can

i t  be  r equ i r ed , under Equal Protection or Section 504, to provide

educational benefits or education related services to certain

handicapped children? It is the State and public educational

entities which have undertaken to provide public education, and

a re  thus  r equ i red  to  p rov ide  equal education. It is they who

receive federal funds for education.

Imposing  education r e l a t ed  r e spons ib i l i t i e s  on  t he  Coun ty  o r

county mental health agencies is not a “necessary  and inescapable

implication" of the law as the State argues. The reason the law

d o e s  n o t “express ly” impose the burden of providing education

related suppor t i ve  s e rv i ce s  on  coun t i e s  i s  t ha t  coun t i e s  do  no t

have an obligation to provide “equal educationI  to all or an

obligation to provide services to compensate for inequalities or

inequities in the educational system.

.

The State a l so  e r r s  i n  a s se r t i ng  t ha t  t he  r equ i r emen t s  o f

Section 504 and the Equal Protection clause are equivalent to the

requirements of the EHA. The EHA intends to accommodate the
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Sec t ion  504  and  Equa l  P ro tec t ion  c l a ims  o f  hand icapped  ch i ld ren

fo r  i n su red  acces s  t o  pub l i c  educa t ion ,  bu t  e s t ab l i shes  a  much

more  comprehens ive  scheme  o f  subs tan t ive  and  p rocedura l  r igh t s

than  was  e s t ab l i shed  under  Sec t ion  504 . Smith v. Robinson (1984)

468 U . S .  9 9 2 ,  1011-18. I t  i s  p r e c i s e l y  o n  t h e  i s s u e  o f  w h e t h e r  a

s ta te  p rov id ing  educa t ion  mus t  p rov ide  suppor t ive  se rv ices ,  such

as  men ta l  hea l th  se rv i ces , tha t  the  EHA es tab l i shed  r igh t s  no t

c l e a r l y  i n  e x i s t e n c e  b e f o r e . In  Smi th ,  the  Cour t  no ted  tha t  p r io r

to  the  EHA,  cour t s “had exp res sed  con fus ion  abou t  t he  ex t en t  t o

wh ich  Sec t ion  504  r equ i r e s  spec i a l  s e rv i ce s  neces sa ry  t o  make

pub l ic  educa t ion  access ib le  to  hand icapped  ch i ld ren .” Idl a t-

1018.

The  S ta te ’ s  a rgument  a l so  d i s to r t s  the  s t a te  l aw on  manda tes :

The  fede ra l  and  cour t  manda te  excep t ions  a re  en t i ty  spec i f i c .  I f

s t a t e  l aw  mere ly  cod i f i e s  f ede ra l  l aw  o r  caselaw, t h e  s t a t e  i s  n o t

requ i red  to  p rov ide  subven t ion . Thus, i f  f ede ra l  l aw requ i red  a l l

pub l i c  en t i t i e s ,  o r  a l l  coun t i e s ,  t o  adop t  a  p rog ram,  s t a t e

subven t ion  to  coun t i e s  fo r  t he  cos t s  o f  comply ing  wi th  the

implement ing  s t a t e  l eg i s l a t ion  wou ld  no t  be  r equ i red .

In  t he  p re sen t  ca se , ne i the r  op t iona l  nor  manda to ry  fede ra l

law, whe the r  t h rough  cases  o r  s t a tu t e s , r equ i r e  loca l  gove rnmen t s

which do no t  p rov ide  educa t ion  to  p rov ide  IEP- re l a t ed  se rv ices :

I f  there  i s  a  federa l  mandate  involv ing  mental health s e r v i c e s  for

handicapped  s tudents - -and;  as  d i scussed ,  this i s  f a r  f r o m

es t ab l i shed - - the  manda te  i s  e i t he r  on  the  s t a t e  o r  t he  pub l i c

educational agencies who ultimately receive the federal education

funds . Transferring these responsibilities to counties creates

precisely the kind of program for which subvention is required.
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8. SHORT-DOYLE ASPECT

.1 . Using  Shor t -Doy le  r e sou rces  t o  fund  IEP  se rv i ce s
conf l i c t s  wi th  the  fede ra l  EHA program.

Federa l  educa t iona l  g ran t s  a re  in tended  to  augment ,  no t

supplan t , ex i s t ing  r e sources  fo r  hand icapped  ch i ld ren . Assurance

of  th i s  f ac t  i s  a  r equ i s i t e  fo r  approva l  o f  the  S ta t e  P lan  and  the

rece ip t  o f  f ede ra l  fund ing . 2 0  U . S . C .  S e c t i o n  1 4 1 3 ( a ) ( 9 ) . P r i o r

to  t he  imp lemen ta t ion  o f  Chap te r s  1747  and  1274 ,  l oca l  educa t iona l

agenc ies  r ece ived  f ede ra l  educa t iona l  g ran t s  th rough  the  S ta t e  to

fund  the  spec ia l  educa t ion  and  suppor t ive  se rv ices  ( inc lud ing

menta l  hea l th  se rv ices  necessa ry  fo r  a  hand icapped  ch i ld  to

bene f i t  f rom h i s  o r  he r  educa t ion )  fo r  wh ich  they  were  r e spons ib l e ;

The  Shor t -Doyle  p rogram opera ted  as  a  separa te ,  ex i s t ing

resource  fo r  hand icapped  ch i ld ren . Al though  the  Shor t -Doyle

p rog ram i s  d i r ec t ed  a t  t he  men ta l  hea l th  needs  o f  t he  en t i r e

community, i t  spec i f i ca l l y  p rov ides  fo r  t he  needs  o f  ch i ld r en ;

Men ta l ly  d i s tu rbed  ch i ld ren  and  ado le scen t s  a re  l i s t ed  a s  one  o f

the  p r io r i t y  popu la t i ons  o f  t he  Shor t -Doy le  Ac t . Welfare &

I n s t i t u t i o n s  C o d e  s e c t i o n  5 6 5 1 . 1 . Coun t i e s  have  ce r t a in

r e s p o n s i b i l i t i e s  f o r  m a i n t e n a n c e  o f  e f f o r t s  f o r  c h i l d r e n  a n d  f o r

inc reas ing  fund ing  to  ch i ld ren’ s  se rv ices  th rough  fu tu re

augmenta t ions  !to  t he i r  Shor t -Doy le  budge t s . W e l f a r e  &

In s t i t u t i ons  Code  s ec t i on  5704;5. The  County  has  been  in

compl i ance  wi th  these  p rov i s ions .

Handicapped chi ldren  in  the  County  thus  had  two publ ic

r e s o u r c e s  f o r  t h e  s a t i s f a c t i o n  o f  t h e i r  m e n t a l  h e a l t h  n e e d s :

loca l  educa t iona l  agenc i e s , fo r  IEP- requ i red  se rv ices ,  and  the

County  menta l  hea l th  agency; fo r  Sho r t -Doy le  men ta l  hea l t h

.
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s e r v i c e s . Shor t -Doyle  se rves  a  much  b roader  r ange  o f  ch i ld ren’s

menta l  hea l th  needs  than  the  IEP  p rogram,  as  has  been  se t  fo r th  in

de ta i l  in  the  County’s  Open ing  Br ie f .

Now,  hand icapped  ch i ld ren  have  on ly  one  pub l ic  resource  fo r

the  s a t i s f ac t i on  o f  t he i r  men ta l  hea l th  needs : the  County . When

the  r e spons ib i l i t y  fo r  conduc t ing  men ta l  hea l th  a s ses smen t s  and

prov id ing  IEP- requ i red  menta l  hea l th  se rv ices  was  passed  to  the

C o u n t y  i n  f i s c a l  y e a r  1 9 8 6 - 8 7 , t he  Coun ty  r ece ived  $222 ,955 ,  ye t

i t s  c o s t s  w e r e  $2,387,835. I f  t he  ex i s t ing  Shor t -Doy le  p rogram i s

to  abso rb  t he  un re imbur sed  cos t , t h e  m e n t a l  h e a l t h  r e s o u r c e s  f o r

handicapped  ch i ld ren  wi l l  be  subs tan t ia l ly  reduced ,  as  wi l l  the

menta l  hea l t h  r e sou rces  o f  a l l  r e s iden t s  o f  t he  Coun ty . Without

addi t ional  funding, abso rp t ion  o f  t he  IEP  cos t s  t h rough  the

Shor t -Doy le  p rogram canno t  occur  wi thou t  a  subs tan t i a l  r educ t ion

of  menta l  hea l th  se rv ices  p rov ided  by  the  County . This

necessa r i ly  i s  a  supp lan ta t ion  o f  S ta t e  and  loca l  funds  fo r

handicapped chi ldren . Clea r ly , t h i s  i s  i n  v i o l a t i o n  o f  t h e  i n t e n t

of the EHA. I t  may  jeapord ize  the  S ta te  P lan  and  the  federa l

fund ing  fo r  educa t ion  i t  s ecu re s .

2. Chapters 1747 and 1274 impose a new program, separate
from the Short-Doyle Program.

The  Shor t -Doyle  Ac t  i s  des igned  to  o rgan ize  and  f inance

communi ty  men ta l  hea l th  se rv ices  in  eve ry  coun ty  th rough  loca l ly

admin i s t e red  and  con t ro l l ed  p rograms , and  to  p rov ide  a  means  fo r

a l loca t ing  s t a t e  men ta l  hea l th  fund ing  accord ing  to  communi ty

needs. W e l f a r e  a n d  I n s t i t u t i o n s  C o d e  s e c t i o n  5 6 0 0 . The

Shor t -Doy le  Ac t  g ran t s  g rea t  d i sc re t ion  to  the  Coun ty  to  de t e rmine

what  se rv ices  a re  to  be  provided ,  and  to  whom. The County

.
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de te rmines  i t s  s e rv i ce  p r io r i t i e s  based  on  p rog ram p r inc ip l e s  and

c l i n i c a l  n e e d s . The  goa l s  and  ex tens ive  requ i rements  o f  the  Ac t ,

as  wel l  as  the  County’s  Shor t -Doyle  con t rac tua l  ob l iga t ions ,  have

been  s e t  f o r th  i n  de t a i l  in the Jo in t  S ta t emen t  o f  Fac t s  and

Pos i t ions  and  in  the  b r i e f s  p rev ious ly  f i l ed  by  the  Coun ty . The

Shor t -Doyle  Ac t  i s  des igned  to  g ive  communi ty  con t ro l  and

d i rec t ion  to  the  complex  men ta l  hea l th  needs  o f  a  coun ty ’ s

popula t ion . T h i s  i s  a n t i t h e t i c a l  t o  t h e  p r e c i s e  r e s p o n s i b i l i t i e s

to  ind iv idua l s  r equ i red  by  the  IEP  p rocess .

Chap te r s  1747  and  1274  es tab l i sh  a  new program which  i s  no t

pa r t  o f  t he  Shor t -Doy le  p rogram. The  s t a tu t e s  a r e  s e t  f o r t h  i n

the Government Code, no t  i n  t he  Shor t -Doy le  Ac t  (Wel fa re  &

I n s t i t u t i o n s  C o d e  s e c t i o n  5 6 0 0  e t  s e q . ) .- Chapter 1274 did amend

Wel fa re  and  Ins t i t u t i ons  Code  sec t ion  5651 ,  w i th in  t he  Shor t -Doy le

Ac t ,  t o  r equ i r e  Shor t -Doy le  p l ans  to  i nc lude  a  desc r ip t ion  of

se rv i ces  r equ i r ed  by  Governmen t  Code  sec t ions  7571  and  7576: This

o n e  r e f e r e n c e  d o e s  n o t  m a k e  s u c h  s e r v i c e s  S h o r t - D o y l e  s e r v i c e s ;

When  Chap te r s  1747  and  1274  were  enac t ed ,  t he  l eg i s l a tu re  d id

not  add  handicapped  s tudents  need ing  IEP-re la ted  mental health

services to the list of priority populations, although it did have

before it the subject matter when enacting the IEP legislation;

Nor  d id  i t  i nc lude  the  IEP  s t a tu te s  wi th in  the  Shor t -Doy le  Ac t

i t s e l f . The  c l ea r  i n f e r ence  f rom th i s  i s  that the l eg i s l a tu r e  did

not i n t end  e i t he r  t o  i nc lude  these  s e rv i ces  w i th in  t he  Shor t -Doy le

Act or to add to the Short-Doyle priority populations handicapped

ch i ld ren  r equ i r ing  IEP- re l a t ed  men ta l  hea l th  se rv ices . Estate of

McDill  ( 1 9 7 5 )  1 4  Cal.3d 8 3 1 ,  8 3 7 - 3 8 .

Moreover, the Welfare & Institutions Code section 5651

814



Shor t -Doy le  r equ i r emen t  i s  no t  app l i cab le  t o  t he  County. The

County has elected to enter into a negotiated net amount contract

with the State, and has no Short-Doyle plan. The negotiated net

c o n t r a c t  Short-Doyle con t rac t  wi th  the  S ta t e ,  wh ich  se t s  fo r th  the

County's S h o r t - D o y l e  r e s p o n s i b i l i t i e s , does not require the County

t o  p rov ide  IEP- re l a t ed  s e rv i ce s . The only interface between this

con t rac t  and  the  County's IEP- re l a t ed  r e spons ib i l i t i e s  i s  t ha t  t he

State chose to include its $222,955 allocation to the County for

th i s  p rogram wi th in  the  con t rac t  budget.

The program is new and fundamentally different from the

Short-Doyle program because it is an entitlement program, unlike

any of the other mental health programs operated by the County;

Having to provide mental health services on an entitlement basis

is a revolutionary responsibility for the County. Having to

provide those services at no cost to the recipient or his or her

family, r e g a r d l e s s  o f  t h e  r e c i p i e n t ’ s  financial r e s o u r c e s  i s  a l s o

revo lu t ionary .

The State attempts to dodge its responsibilities by asserting

tha t  the  p rogram i s  not "new" because the County was providing

s imi l a r  men ta l  hea l t h  s e rv i ce s  be fo re . Yet the facts clearly show

that this legislation requires the County to do things it never

did before, a s  i s  s e t  f o r t h  in de ta i l  i n  t he  Jo in t  S t a t emen t  o f

Facts and Positions and the briefs previously submitted by the

County. Prior to this legislation, the County had no official

involvement in the IEP process. Local educational agencies were

responsible for providing or funding IEP-related services;

including mental health services.

The State asserts that the County was already providing
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assessmen t s  and  men ta l  hea l th  t r ea tmen t  under  the  Shor t -Doy le

program. T h i s  i s  t r u e . The  assessments  and  t rea tment  which  a re

to  be  p rov ided  under  Chap te r s  1747  and  1274 ,  however ,  a re

fundamenta l ly  d i f ferent  and new. Assessments must conform to the

s ta tu to ry  and  regu la to ry  educa t iona l  r equ i rements  fo r  IEP

a s s e s s m e n t s . They  mus t  be  in  wr i t ing  no t  jus t  in  the  ch i ld ’s

c h a r t , bu t  in  a  document  submi t t ed  to  the  IEP  team. The

assessmen t  mus t  ju s t i fy  the  r ecommenda t ion  and  may  be  used  in

admin i s t r a t ive  o r  jud ic i a l  p roceed ings  to  en fo rce  a  ch i ld ’ s  IEP

r i g h t s . S imi la r ly ; IEP- re l a t ed  men ta l  hea l th  t r ea tmen t ,  focused

as  i t  mus t  be  on  the  educa t iona l  needs  o f  t he  ch i ld ,  i s

fundamen ta l ly  d i f f e ren t  f rom se rv i ces  d i r ec t ed  to  t he  gene ra l

men ta l  hea l th  needs  o f  the  c l i en t  which  the  Coun ty  p rov ided  be fo re :

Mos t  IEP- re fe r r ed  ch i ld ren  were  new to  the  coun ty  men ta l

hea l th  sys tem. Cer ta in ly , the re  i s  some  ove r l ap  o f  ch i ld ren  who

may  rece ive  Shor t -Doy le  se rv ices  and  ch i ld ren  who a r e  e n t i t l e d  t o

rece ive  IEP- requ i r ed  men ta l  hea l th  s e rv i ces . I n  f i s c a l  y e a r

1 9 8 6 - 8 7 ,  t h e r e  w e r e  s o m e  c h i l d r e n  r e f e r r e d  t h r o u g h  t h e  I E P  p r o c e s s

who prev ious ly  had r ece ived  se rv ices  th rough  the  coun ty  menta l

hea l th  sys tem on  an  ab i l i ty - to -pay  fee  bas i s ; The County,

however, was  not  mandated  to  se rve  them;  and  was  cer ta in ly  no t

r equ i r ed  t o  p rov ide  f r ee  s e rv i ce s  r ega rd l e s s  o f  f ami ly  income:

3. The  cos t s  o f  comply ing  wi th  Chap te r s  1747  and  1274,  a r e
not reimbursed through the Short-Doyle Program.

.

.

The Sta te  asser t s  tha t  funding  has  been  provided  through the

Short-Doyle program. I t  h a s  n o t . The  S ta te  Shor t -Doyle

responsibilities of the County and the Short-Doyle allocation

scheme  p re -ex i s t ed  t h i s  manda te . The  Shor t -Doyle  S ta te  funding
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.
which the County received in fiscal year 1986-87 was essentially

the  same as  i ts  a l locat ion  foL the  pr ior  year ,  with  a  mere  four

percent increase. The Short-Doyle responsibilities of the County

were not decreased for fiscal year 1986-87. It i s  c lear  that  the

Legislature did not intend that these monies be robbed to pay for

the cost of providing IEP-required mental health services.

Under the theory advanced by the State, the State could impose

on the counties requirements to implement unlimited specialized

free entitlement programs, provided they are loosely for mental

health assessment and treatment services. The State cavalierly

suggests that Short-Doyle funds could then be used to fund these

programs, disregarding the fact that the County’s Short-Doyle

obl igat ions  and responsib i l i t ies - - inc luding  spec i f i c

responsib i l i t ies  to  maintain  certa in  leve ls  o f  service--weKe  not

reduced to accommodate this increased responsibility.

The State in its Response Brief to the Proposed Decision

minimizes the impact on the County’s Short-Doyle program of

requiring Chapters 1747 and 1274 services through Short-Doyle

funding. The State  begins  with  a  factual  error .  assert ing  that

the County received in excess of $31 million and and $32 million

in state Short-Doyle funding foE the fiscal years 1985-86 and

1986-87, respect ive ly , thus calculating that the amount of the

claim represents l’less  than 6  percent  o f  the  State  funding”  for

the year in question. This  i s  f lat ly  in  error . The State

non-categorical Short-Doyle funds received by Santa Clara County

for  f i scal  year  1986-87 ( the  year  for  which this  c la im is  f i led)

was $22.5  mi l l ion ,  not  $32 mi l l ion .  -See Joint Statement of Facts

and Positions, page 49.
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Toward the  end o f  i ts  br ie f  the  State  character izes  the  use  o f

Short-Doyle funds for this program as requiring only a “sli’ght”

redirect ion o f  resources . Given the comprehensive range of

services which the County is required to provide through its

Short-Doyle contract, and given the tremendous mental health needs

of  res idents  o f  the  County , particularly those handicapped by

mental or emotional disorders. absorpt ion  o f  8 .5  percent  o f  the

Short-Doyle budget to finance IEP-related services is much more

than a iislightll redirect ion o f  resources : i t  i s  a  profound

ccippling.of  the entire Short-Doyle program.

The IEP-related mental health services were  never to be funded

through the Short-Doyle program. Section 16 of Chapter 1274

provided for a transfer of funds from the State Department of

Education to the State Department of Mental Health. Counties wece

not required to pcovide.county  match for this program and that the

Department of.Mental  Health was to allocate funds based on

individual county needs, rather than based on standard Short-Doyle

Act  a l locat ion  procedures . Section 3 of Chapter 1133 of the

Statutes  o f  1986 . (The County’s $222,955 allocation was the

result  o f  this “ indiv idual  cbunty  needs”  formula ,  based on

inaccurate data submitted by local educational agencies.) Cha.pter

1133 o f  the  Statutes  o f  1986  further  provided  for  funding  for

mental health for this program, by  provid ing  for  a  t ransfer  o f

$2,000,000  from the Department of Education to the Department’of

Mental Health, to fund the IEP mental health program. Additional

transfers were to be made from the Department of Education to the

Department of Mental Health, based on a later audit (though no

additional funds were received by the County).

.
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Taken together, these  provis ions  indicate  a  leg is lat ive  intent

to fully fund this program.

Section 17 of Chapter 1274 recognized that the Chapter imposed

a  mandate  and directed  that  reimbursement  to  loca l  agenc ies  be

made through to State Mandates Claim Process. The  leg is la t ive

counsel ’ s  d isc la imer , l ike  a  leg is lat ive  d isc la imer ,  i s  not

binding, pacticuliary when the characterization is the product of

an  attempt  to  avo id  the  imposi t ion  o f  f inanc ia l  responsib i l i ty .

City of Sacramento v. State  o f  Cal i fornia  (1984)  156  Cal.App.3d

182, 196-97.

IV. CONCLUSION

That the IEP-related services were never to be funded through

Short-Doyle is clear through the devastating impact on local

mental health programs if Short-Doyle funds are used to fund

IEP-mandated services. Th’e County cannot meet its Short-Doyle

contract obligations and cover the unreimbursed costs of its

IEP-required services with its Short-Doyle allocation and required

match. In  f i s ca l  year  1986-87 , the County was able to meet its

ob l igat ions  only  because  i t  contributed  to  i ts  Short -Doyle  program

approximately $4.9 million’in  County general funds beyond its

required county match. I t  i s  not  required  to  do  so .

Yet without increased funding, some of the fundamental needs

of the County’s residents with the most serious mental disorders

will go unmet. Where could cuts be made? In  outpat ient  ca fe  for

the  chronica l ly  menta l ly  i l l  to  prevent  hospi ta l i zat ion?  In

alternat ive  res ident ia l  treatment  for  chi ldren who are  so

seriously disturbed that they would otherwise be placed in the

state  hospital? In  acute  serv ices  for  psychot ic  or suic idal  or
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dangerous individuals? The mental health needs of the county are

t o o  c r i t i c a l , and the Short-Doyle funding already too thin, to

absorb  the  loss  in  funding  which  results  f rom ut i l iz ing

Short-Doyle funds to pay for the cost of this newly-mandated

program. State subvention must be provided.

According, the County urges adoption of the Proposed Decision

of the Commission on State Mandates which was prepared by the

Administrative Law Judge.

Respectfully submitted,

STEVEN WOODSIDE,
County Counsel

Dated: August 15, 1989

Attorneys for County of
Santa Clara

.
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BEFORE THE COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

CASE OAH No. N-30939

In the Matter of

THE TEST CLAIM OF SANTA CLARA
COUNTY REGARDING MENTAL HEALTH ;
SERVICES FOR HANDICAPPED AND 1
DISABLED STUDENTS 1

PROOF OF SERVICE BY MAIL

I, Robin L. Bostwick, declare that:

I am employed in the County of Santa Clara, California.
I am over. the age of eighteen years and not a party to the within
action or cause. My business address is 70 West Hedding Street,
Ninth Floor, San Jose, California 95110-1770. I am readily
familiar with the County's business practice for collection and
processing of correspondence for mailing with the United States
Postal Service. I served the within REBUTTAL OF SANTA CLARA COUNTY
TO RESPONSE OF STATE OF CALIFORNIA TO PROPOSED DECISION OF
COMMISSION ON STATE MANDATES by placing a true copy thereof in an
envelope addressed to:

Harlan E. Van Wye, Deputy Attorney General
Office of the Attorney General
350 McAllister Street, Suite 6000
San Francisco, CA 94102-3600

Commission on State Mandates
1130 K Street LL50
Sacramento, ,CA 95814

which envelope was then sealed, with postage fully,prepaid  thereon,
on August 17. 1989 and placed for collection and mailing at my
place of business following ordinary business practices. Said
correspondence will be deposited with the United States Postal
Service at San Jose, California, on the above-referenced date in
the ordinary course of business; there is delivery service by
United States mail at the place so addressed.

I declare under penalty of perjury under the laws of the State
of California that the foregoing is true and correct.

Executed on August 17, 1989, at San Jose, California,
CCP§1013a(3)
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STATE OF CALIFORNIA ,
COMMISSION ON STATE MANDATES

.  . . _ _  “ . , .

PUBLIC HEARING

Thursday, November 30, 1989
1O:OO  A.M.

Room 441 *
State Capitol Building

Sacramento, California

1 ,
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the determination that yes, in fact, this is the kind of

thing that consistently we want to be moving on, we'd be

prepared to take action on it, So if that could be the

order -- why don't we -- we had a motion and a second. Any
further discussion on it?

Okay. All those in favor, aye?

MEMBERS: Aye.

CHAIRPERSON GOULD: Opposed? Motion passes.

Thank you.

MS. MILLER: Mr. Chair? May I make a suggestion?

A pre-hearing conference might be appropriate in this case

to focus the issues and take care of some of the time-

consuming discussion,

CHAIRPERSON GOULD: Okay.

EXECUTIVE DIRECTOR EICH: That's a good idea.

We'll set one up.

CHAIRPERSON GOULD: Okay. We'll have staff

pursue that, Thank you.

EXECUTIVE DIRECTOR EICH: Mr. Chairman and

Members, the next item on the agenda would be item number 7.

CHAIRPERSON GOULD: Okay.

ASSISTANT EXECUTIVE DIRECTOR LEHMAN: Item 7 is

a proposed statement of decision from an administrative law

judge regarding a test claim submitted by the County of

Santa Clara on handicapped and disabled students.
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T h e  A t t o r n e y  G e n e r a l ’ s  O f f i c e ,  r e p r e s e n t i n g  t h e

S t a t e  i n  t h i s  m a t t e r , recommends the Commission reject  the

p r o p o s e d  d e c i s i o n  b e c a u s e  t h e  c o n c l u s i o n s  r e a c h e d  b y  t h e

a d m i n i s t r a t i v e  l a w  j u d g e  a r e  e r r o n e o u s . The County of

Santa  Clara  recommends the Commission adopt  the proposed

d e c i s i o n  b e c a u s e  t h e  A L J  h a s  i s s u e d  a  c o m p r e h e n s i v e  d e c i s i o n

s e t t i n g  f o r t h  f a c t u a l  d e t e r m i n a t i o n s  w h i c h  t h o r o u g h l y

a n a l y z e  t h e  l e g a l  i s s u e s  b e f o r e  i t .

I n  r e v i e w i n g  t h e  A L J  d e c i s i o n ,  i t  i s  a p p a r e n t  t o

s t a f f  t h a t  a l l  p o s i t i o n s  f r o m  all p a r t i e s  w e r e  c o n s i d e r e d ,

a n d  a p p a r e n t l y  t h e  p o s i t i o n  o f  t h e  A t t o r n e y  G e n e r a l ’ s  O f f i c e

was not  persuasive to  the ALJ. T h e r e f o r e ,  s t a f f  i s

recommending that the Commission adopt the ALJ decision.

Would you state  your names,  please.

MS. CHAPMAN : Susan Chapman,  Deputy County

C o u n s e l  f o r  t h e  C o u n t y  o f  S a n t a  C l a r a ,  a p p e a r i n g  f o r  t h e

County of  Santa  Clara .

MR. VAN WYE: Good morning, l a d i e s  a n d  g e n t l e m e n .

Harlan Van Wye, D e p u t y  A t t o r n e y  G e n e r a l  f o r  t h e  S t a t e .

CHAIRPERSON GOULD: Well, I  a p p r e c i a t e  b o t h  o f

t h e  p r i n c i p a l  a t t o r n e y s  w h o  h a v e  b e e n  i n v o l v e d  i n  t h i s  c a s e

b e i n g  h e r e . O b v i o u s l y , t h i s  i s  o n e  t h a t  t h e  C o m m i s s i o n

d e c i d e d  t o  l i s t e n  t o  a r g u m e n t s  f r o m  b o t h  o f  y o u  t o  understan

y o u r  p e r s p e c t i v e  o n  t h e  i s s u e ,  a n d  I  k n o w  w e ’ v e  a l l  r e v i e w e d

t h e  b a c k g r o u n d  m a t e r i a l s  a s s o c i a t e d  w i t h  i t . S o  I  t h i n k
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some summary comments might be very helpful to us in

understanding your perspective on it.

MS. Chapman, could we ask you to go first and

kind of give us your perspective on the situation?

MS. CHAPMAN: Certainly, Thank you. F i r s t  o f

a l l , I ’d  l ike  to  s tate  very  br ie f ly  that  th is  i s  rea l ly  a

s imple  case  o f  the  State  transferr ing  a  substant ia l

responsib i l i ty  f rom one  po l i t i ca l  ent i ty ,  or  group o f

ent i t ies , the  school  d istr icts , to the County of Santa Clara,

And i t ’ s  c lear  - - I know the Commission has had an oppor-

tunity to look at the supporting papers. I t ’ s  very  c lear

that it requires the County of Santa Clara to do things that

i t  was not  required to  do  before . And i t ’ s  very  c lear  and

uncontroverted that the costs of doing the services required

by  th is  leg is lat ion  i s  in  the  ne ighborhood  o f  $2  mi l l ion  for

this one year.

So very simply, i t ’ s  a  transfer  o f  responsibi l i ty

frorn the Department of Education to the County Mental Health

Department . So that’s a summary statement. And then if

you ’d  l ike , I  wi l l  go  into  more  detai l  as  to  the  spec i f i c

issues,

C H A I R P E R S O N  G O U L D : okay. That would be helpful.

MS. CHAPMAN: To do that at the present time?

C H A I R P E R S O N  G O U L D : Yeah. Members of the

Commission, you ’ve  a l l  read  - - are  there  spec i f i c  quest ions ,
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or  would you l ike to have her  do more of  a  background?

MEMBER SHUMAN: I ’ d  p r e f e r  t o  h e a r  h e r

p r e s e n t a t i o n .

CHAIRPERSON GOULD: Okay. W e ’ d  l i k e  t o  h e a r

you summarize,  please.

MS. CHAPMAN: S e v e r a l  i s s u e s , p r i m a r i l y  l e g a l

i s s u e s , w e r e  p r e s e n t e d  b y  t h i s  c a s e , A n d  I ’ d  l i k e  t o  d i r e c t

f i r s t  w h a t  I  t h i n k  i s  t h e  r e a l  i s s u e ,  t h e  h e a r t  o f  t h e

i s s u e , a n d  t h a t  h a s  t o  d o  w i t h  t h e  r e l a t i o n s h i p  o f  t h i s

program to the Short-Doyle program.

Chapter  1747 in  1984 and  1274 of  1985 do  mandate

a  n e w  p r o g r a m  a n d  a  h i g h e r  l e v e l  o f  s e r v i c e  a s  d e f i n e d  b y

t h e  C o n s t i t u t i o n .

Short-Doyle plan.

p r o g r a m  f o r  commun i

A n d  i t ’ s  f u n d a m e n t a l l y  d i f f e r e n t  f r o m  t h e

T h e  S h o r t - D o y l e  p l a n ,  a s  y o u  k n o w ,  i s  t h e

t y - b a s e d  m e n t a l  h e a l t h  p r o g r a m s . The

s t a t u t e s  t h a t  s e t  f o r t h  t h e  r e s p o n s i b i l i t i e s  o f  t h e  Short-

Doyle p r o g r a m  a r e  f o u n d  i n  t h e  W e l f a r e  a n d  I n s t i t u t i o n s

Code. A n d  f r o m  t i m e  t o  t i m e , y o u  h a v e  i s s u e s  a b o u t  w h e t h e r

c e r t a i n  a d d i t i o n s  t o  t h a t  p r o g r a m  b y  n e w  l e g i s l a t i o n  c r e a t e

mandates within the Short-Doyle program.

T h i s  i s  s o m e t h i n g  d i f f e r e n t . T h i s  l e g i s l a t i o n  i s

in the Government Code, I t ’ s  n o t  p a r t  o f  t h e  S h o r t - D o y l e

program. And,

i n  a l l o c a t i n g  i

i t  s e p a r a t e l y ,

i n  f a c t , i f  t h e  D e p a r t m e n t  o f  M e n t a l  H e a l t h

t s  f u n d i n g  t o  t h e  v a r i o u s  c o u n t i e s  h a d  d o n e
I

n o t  i n v o l v i n g  i t  i n  t h e  S h o r t - D o y l e  p r o g r a m ,

I
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the only issue that we would have before us now is the fact

that we have an underfunded mandate because it’s clear that

the Legislature thought it was a mandate, that they intended

to  fund i t . I think it was - -  the  reason that  we are  so

short  in  funding  is  that  the  need for  serv ices  was  great ly

underestimated in that program. There is nothing in the

Legis lat ion  that  says  i t ’ s  part  o f  Short -Doyle . There’s

nothing that directed the Department of Mental Health to

include it in the Short-Doyle program or in the Short-Doyle

funding.

And the  e f fect  o f  t ry ing  to  do  that ,  t ry ing  to

take on this very big responsibility of providing mental

health services to handicapped students, to provide case

management services if they’re placed out of home, to check

on them to make sure that the placement is proper, that

they ’ re  rece iv ing  the  proper  treatment ,  to  prov ide  the

treatment, to  s i t  in  on  IEP meet ings ,  a l l  o f  that  shi f ts

such a  substant ia l  port ion  o f  the  Short -Doyle  budget ,  i f  i t

has to come from the Short-Doyle budget, such a substantial

portion away from the Short-Doyle budget, that the purposes

of  Short -Doyle  cannot  be  fu l f i l led .

In the County of Santa Clara, we fortunately were

able to meet our obligations under the Short-Doyle plan and

our obligations to provide mental health services to handi-

capped students. But we did that by using extra dollars
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from our County general fund over and above the money that

we were required to provide for mental health services.

Some of the things that make this program so very

different from Short-Doyle have to do with the nature of the

Education of Handicapped Act, which is an entitlement

program. Under that program, the State program and the

federal program, a handicapped student who needs mental

health services in order to take advantage of his education

is  ent i t led  to  rece ive  those  services  at  no  cost . That’s an

entitlement program, He’s entitled to receive them within a

certain timeframe. There are certain due process rights

attached to  i t . And i f  he  doesn ’ t  rece ive  those  serv ices

free in a timely manner, he  can go  into  d istr ic t  court ,  sue

the County, and you would be out of pocket for paying for

placement, We could also be out of pocket for attorney’s

fees.

There is nothing like this in the mental health

plan f in the Short-Doyle plan. No one has an entitlement to

mental health services. -No part i cu lar  indiv idual  has  an

entitlement to mental health services in the Short-Doyle

plan. No one. And a recent case decided that the County is

not obligated to expend anything more for Short-Doyle mental

health services other than its allocation from the State

plus its required match. so  that ’ s  very  d i f ferent .

Another  th ing  that ’ s  d i f ferent  i s  that  these
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s e r v i c e s  h a v e  t o  b e  p r o v i d e d  f r e e , I t  h a p p e n s  i n  o u r  c o u n t y

t h a t  q u i t e  a  n u m b e r  o f  t h e  s t u d e n t s  w h o  a r e  r e c e i v i n g  t h e s e

s e r v i c e s  c o m e  f r o m  w e a l t h y  f a m i l i e s , come from families who

are employed by corporat ions who have good insurance plans

t h a t  w o u l d  c o v e r  p s y c h i a t r i c  o r  m e n t a l  h e a l t h  s e r v i c e s .  I n

the Short-Doyle program, t h e y  w o u l d  b e  r e q u i r e d  t o  p a y  f o r

t h e  s e r v i c e s  b a s e d  o n  t h e i r  a b i l i t y  t o  p a y :  a n d  i f  t h e y  h a d

i n s u r a n c e , t h e y  w o u l d  b e  r e q u i r e d  t o  u s e  t h e i r  i n s u r a n c e .

T h e y  c a n n o t  b e  r e q u i r e d  t o  p a y  a t  a l l ,  a n d  a l l  w e  c a n  d o  i s

a s k  t h e m ,  p l e a s e , i f  t h e y  w i l l  u s e  t h e i r  i n s u r a n c e . A n d  i f

u s i n g  t h e i r  i n s u r a n c e  w o u l d  r e s u l t  i n  a n y  n e g a t i v e  e f f e c t ,

s a y  o n  t h e  l i f e t i m e  c a p  o n  i n s u r a n c e ,  t h e y  c a n n o t  b e

r e q u i r e d  t o  u s e  t h a t  i n s u r a n c e . S o  t h a t ’ s  a n o t h e r  v e r y

f u n d a m e n t a l  d i f f e r e n c e .

T h i s  a l s o  r e p r e s e n t s  - -  a n d  t h i s  i s  o n e  o t h e r

t h i n g  t h a t ’ s  v e r y  t r o u b l i n g  - - i s  a n  o p e n - e n d e d  f i n a n c i a l

d e m a n d  o n  t h e  c o u n t y . A s  I  s a i d , f o r  t h e  o t h e r  m e n t a l

h e a l t h  s e r v i c e s , we cannot  be required to pay more than our

S h o r t - D o y l e  a l l o c a t i o n s  p l u s  o u r  r e q u i r e d  m a t c h , Here ,

t h e r e ’ s  n o  l i m i t  a s  l o n g  a s  t h e  k i d s  c o m e  f o r w a r d  a n d

t h e y ’ r e  r e q u i r e d  t o  h a v e  s e r v i c e s  u n d e r  t h e i r  I E P ,  w e  a r e

r e q u i r e d  t o  p r o v i d e  t h e m , There’s  no cap. T h e r e ’ s  n o  s t o p

o n  t h a t . W e  c a n ’ t  s a y ,  “I’m s o r r y , W e  j u s t  r a n  o u t  o f

‘ m o n e y  a n d  n o b o d y  e l s e  g e t s  s e r v i c e s  f o r  t h e  r e s t  o f  t h e

year  I o r  w e ’ r e  o n l y  g o i n g  t o  t a k e  t h e  t o p  1 0  p e r c e n t  o f  y o u
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who are most  in  need.” T h e  e f f e c t  o f  t r y i n g  t o  u s e  t h e

Short-Doyle money, w h i c h  I  t h i n k  t h e  L e g i s l a t u r e  d i d  n o t

i n t e n d , a n d  I  t h i n k  i s  i n c o r r e c t  t o  f u n d  t h i s  p r o g r a m ,  i s

t h a t  w e  c a n ’ t  provide.what  w e  a r e  r e q u i r e d  t o  p r o v i d e  u n d e r

the Short-Doyle  program and under  our  Short-Doyle  contract .

F o r  e x a m p l e ,  i n  - - and bear  wi th  me - -  in  1986-87

Santa Clara County had a  contract  with the State  Department

o f  M e n t a l  H e a l t h  f o r  S h o r t - D o y l e  s e r v i c e s . A n d  a s  p a r t  o f

t h a t  c o n t r a c t , w e  a g r e e d  t o  p r o v i d e  a  c e r t a i n  l e v e l  o f

s e r v i c e s  i n  c e r t a i n  a r e a s . We agreed to  provide  out reach

s e r v i c e s  t h a t  - - a t  a  l e v e l  t h a t  w o u l d  g i v e  a n  e s t i m a t e d

c o s t  o f  $ 2 . 5  m i l l i o n . We promised to  provide or  to  have

r e a d y  t o  p r o v i d e  2 4 - h o u r  c a r e  t h a t  w o u l d  c o s t  $ 1 4 . 9  m i l l i o n ,

$ 5  m i l l i o n  f o r  d a y  t r e a t m e n t , $ 1 6  m i l l i o n  f o r  o u t p a t i e n t s .

A n d  f o r  m a n y  o f  t h e s e  t h i n g s , y o u  w o u l d  n e v e r  u s e  t h e s e  f o r

t h e s e  k i n d  o f  s t u d e n t s . T h e s e  s t u d e n t s  a r e  n o t  g o i n g  t o  b e

r e c e i v i n g  2 4 - h o u r  c a r e  o r  o u t r e a c h  s e r v i c e s  a s  p a r t  o f  t h e i r

IEPs,

A n d  w h a t  h a p p e n s  i s ,  t h e r e ’ s  o n l y  - -  o n l y  c e r t a i n

c h i l d r e n  q u a l i t y  f o r  I E P  s e r v i c e s . N o t  a l l  m e n t a l l y  i l l

c h i l d r e n  q u a l i f y  f o r  t h e  s e r v i c e s , T h e r e ’ s  a  s t r i c t  d e f i n i -

t i o n  - - as I’m sure you know going over through the papers,

t h e r e  h a s  t o  b e  a n  i m p a c t  o v e r  s e v e r a l  y e a r s  t h a t  h a s  t o

i m p a c t  t h e i r  a b i l i t y  t o  b e  e d u c a t e d . T h e i r  d i f f i c u l t i e s

h a v e  t o  s h o w  i n  s e v e r a l  d i f f e r e n t  s p h e r e s  o f  t h e i r  l i v e s .
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I t  c a n n o t  b e  b e c a u s e  t h e y ’ r e  s i m p l y  c o n d u c t  d i s o r d e r e d .  I t

c a n n o t  b e  s i m p l y  b e c a u s e  t h e y ’ v e  s u f f e r e d  a  r e c e n t  t r a u m a t i c

e v e n t , I t  c a n n o t  b e  t h a t  i t ’ s  a  r e s u l t  o f  i m m i g r a t i o n . And

so  by - -  b e c a u s e  o f  t h a t  d e f i n i t i o n ,  m o s t  - -  m a n y ,  m a n y  o f

o u r  y o u n g  p e o p l e  w h o  a r e  i n  n e e d  o f  m e n t a l  h e a l t h  s e r v i c e s

a r e  i n  g r e a t e r  n e e d  o f  m e n t a l  h e a l t h  s e r v i c e s  t h a n  t h e

s t u d e n t s  w h o  a r e  s e r v e d  u n d e r  t h e  IEPs. A l l  o u r  c h i l d r e n  i n

s t a t e  h o s p i t a l s  a r e  i n  g r e a t e r  n e e d  o f  m e n t a l  h e a l t h

s e r v i c e s . T h e y  d o n ’ t  h a v e  t h e i r  m e n t a l  h e a l t h  s e r v i c e s

p r o v i d e d  f o r  t h e m  o n  t h e i r  IEPs b e c a u s e  t h a t  d o e s  n o t  a l l o w

f o r  h o s p i t a l - l e v e l  c a r e . S t u d e n t s - -  c h i l d r e n  i n  t h e  s t a t e

h o s p i t a l  a l t e r n a t i v e  p r o g r a m s  - - a n d  t h a t ’ s  a l s o  a  h i g h - c o s t

i t e m  - - t h e y  a r e  n o t  r e c e i v i n g  t h o s e  s e r v i c e s  t h r o u g h  t h e i r

IEPs. T h e r e  c a n  b e  c h i l d r e n  w h o  a r e  s u i c i d a l  w h o  - -  t h e r e

c a n  b e  c h i l d r e n  w h o  - - o n e  a r e a  o f  f u n c t i o n i n g  i s  s c h o o l ,

b u t  e v e r y t h i n g  e l s e  i s  a  m e s s . A n d  t h e y ’ r e  s u f f e r i n g

s e r i o u s  e m o t i o n a l  d i f f i c u l t i e s . T h e r e  c a n  b e  c h i l d r e n

r e f e r r e d  f r o m  j u v e n i l e  c o u r t . T h e r e  c a n  b e  c h i l d r e n  t h a t

h a v e  s u f f e r e d  r e c e n t  t r a g e d i e s  o f  r a p e  o r  d e a t h  o r  o t h e r

t h i n g s  t h a t  h a v e  n o t  g o n e  o n  l o n g  e n o u g h . There  can be a

c h i l d  w h o  h a s  s u f f e r e d  a  r e c e n t  s c h i z o p h r e n i c  b r e a k ,  a  f i r s t

b reak , a n d  w o u l d  n o t  b e  e n t i t l e d  t o  I E P  s e r v i c e s  b e c a u s e  i t

hadn’t gone on long enough, b u t  c e r t a i n l y  w o u l d  b e  i n  n e e d

o f  s e r v i c e s .

A n d  t a k i n g  t h e  m o n e y  f r o m  S o c i a l  S e r v i c e s  t o  f u n d
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this program makes us unable to meet the Short-Doyle demand

in our contract obligations. And I bel ieve  there was not --

there’s nothing in the legislation that would indicate that

it was intended to be  part of Short-Doyle. Our contention

is  i t ’ s  not  part  o f  Short -Doyle . It’s clearly a mandate,

clearly asks us to do things we did not have to do before,

c1.earl.y transfers the responsibility from one agency to

another: and, on that basis, it is a mandate.

Other issues have been raised about whether it’s

a federal mandate or whether it’s something required by due

process and equal protection. I think those items are red

herrings. I would rather defer discussion of that. I f  the

Commission fee ls  those  real ly  are  cr i t i ca l  i ssues  - -  the

Attorney General argued that those are critical issues -- I

would discuss those at that time.

Br ie f ly , on  - -  i t ’ s  not  a  federal  mandate  or

something that’s - -  there  was nothing in  case  law or  federa

mandate or state mandate before this legislation that

required counties who do not provide education to provide

m e n t a l  health  services  to  a l low students  to  benef i t  f rom

education. Nothing. There ’s  no  case ,  no  statute ,  no

regulation, nothing that would require somebody who’s not

involved in the education process to provide supportive

services  - - to be  required to provide supportive serv i

order  for  a  chi ld  to  benef i t  f rom his  educat ion .

ces  in
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CHAIRPERSON GOULD: Okay.

Members?

MEMBER SHUMAN : N o t  a t  t h

CHAIRPERSON GOULD: Okay,

O t h e r  q u e s t i o n s  f r o m

i s  p o i n t .

f i n e .  M r .  V a n  W y e

MR. VAN WYE: Yes. F i r s t , l e t  m e  t h a n k  t h e

C o m m i s s i o n  f o r  t h e  c o u r t e s i e s  t h a t  h a v e  b e e n  e x t e n d e d  a n d

also thanks to  Ms. C h a p m a n  a n d  t h e  s t a f f  o f  S a n t a  C l a r a

C o u n t y  f o r  w o r k i n g  v e r y  c o o p e r a t i v e l y  w i t h  t h e  S t a t e

a u t h o r i t i e s  t o ,  I  t h i n k , p r e s e n t  a  r e c o r d  h o p e f u l l y  t h a t ’ s

v e r y  s u c c i n c t  a n d  d e t a i l e d ; a n d  I  t r u s t  t h a t  i t  p r o v i d e s  t h e

M e m b e r s  t h e  t y p e  o f  i n f o r m a t i o n  t h a t  t h e y  n e e d .

L e t  m e  f i r s t  c o m m e n t  o n  a  b i t  o f  b a c k g r o u n d ,  f r o m

my perspective as a former Deputy County Counsel  and former

G e n e r a l  C o u n s e l  f o r  a  c o u n t y  O f f i c e  o f  E d u c a t i o n ,  i t  w o u l d

s e e m  t o  m e  t h a t  w h a t  h a p p e n e d  w i t h  t h i s  l e g i s l a t i o n  i s ,  i n

n o  s m a l l  p a r t , a  t r a n s f e r  o f  t h e  f a c t  t h a t  b e f o r e  t h e  l e g i s -

l a t i o n  o c c u r r e d , t h e  i d e n t i f i c a t i o n  - -  t h e  p r i m a r y

r e s p o n s i b i l i t y  f o r  i d e n t i f y i n g  a n d  t h e  p r i m a r y  r e s p o n s i -

b i l i t y  f o r  f u n d i n g  h a n d i c a p p e d  s e r v i c e s  w a s  i n t e g r a t e d

w i t h i n  t h e  e d u c a t i o n  e s t a b l i s h m e n t . T h e  l e g i s l a t i o n

b i f u r c a t e d  r e s p o n s i b i l i t y  f o r  i d e n t i f i c a t i o n  a n d  r e s p o n s i -

b i l i t y  f o r  f i n a n c i n g . A n d  I  c a n  c e r t a i n l y  u n d e r s t a n d  w h e r e

t h e  C o u n t y  f e e l s  t h a t  t h e y  h a v e  a  p r o b l e m  i n  t h i s  a r e a ,  a n d

I can understand why they

I would sugges

f e e l  t h a t  i t ’ s  a  m a n d a t e ,

t o  t h e  C o m m i s s i o n  f o r  t h e  r e a s o n s
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that we’ve outlined in the several briefs that we have filed

in  this  regard  that  i t  i s  not . One thing that I think is

part i cu lar ly  s tr ik ing  i s  that  c lass ica l ly  when you get  a

mandate situation, what you have is a transfer of a program

or  a  f inancia l  responsib i l i ty  f rom the  State  to  a  loca l

ent i ty , and that’s what the Constitution is designed to deal

with. In  fact , the State has not really transferred

anything from the State to a local entity. what they’ve

done, i f  a t  a l l , i s  to  rearrange certain  pr ior i t ies  within

the local agency structure.

One of the things that strikes me as particularly

complex about the interrelation of education, and as anybody

has ever had the temerity to dip into the Education Code and

pract ice  that  archane  f ie ld  of  law,  you know that  as  the

Court of Appeal said in Horton v. Whipple back in 1922, that

anybody that tries to make total sense of all the provisions

of the then School Code is doomed to failure. What is

s igni f i cant ,  o f  course , is that while the County of Santa

Clara has a fiscally independent County Office of Education,

th is  dec is ion  that ’ s  go ing  to  be  coming out  o f  th is

Commission is going to be relating to every county in the

State of California, as you well know. Many of the county

Off i ces  o f  Educat ion  are  f i sca l ly  and tota l ly  integrated

within the county structure, and so to the extent that

County Superintendents of Schools, County Offices of

839



1

a

3

4

5

6

7

8

9

110

81

12

13

14

05

16

17

18

89

20

21

22

23

24

25

27

Education provide education services for the handicapped,

which of course most if not all of them do under Section

56000 of the Education Code, what you’re talking about is

some shifting within a county structure.

So I think that in dealing -- should a mandate

ultimately be discovered in the process of identifying what

those mandates are, that’s something that’s going to have to

be taken into account.

It was mentioned by Ms. Chapman that there’s

something special because this is not in the Welfare and

Institutions Code but rather it’s in the Government Code.

I think the Members of this Commission are obviously

familiar with the fact that the Government Code is probably,

by  far , the  largest  code  in  the  State  o f  Cal i fornia . A n d

when statutes impact on multiple agencies, the statutes

are frequently for convenience placed in the Government

Code, one only needs to think of the Education and

Employment Relations Act, which was placed in the Government

Code as the Education and Employment Relations Act, and as

the Public Employment Relations Board expanded its jurisdic-

t i on , other aspects were brought in. But multi-

jur isdict ional , mult i -ent i ty  type  o f  th ings  o f tent imes  f ind

their way in the Government Code. And I certainly think

that  that ’ s  not  d ispos i t ive  in  any respect .

Ms. Chapman stated that the Legislature did not
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recognize a  mandate  - - o r  r e c o g n i z e d  a  m a n d a t e  i n  t h e

AB 3632. I  w o u l d  r e f e r  y o u  t o  t h e  b r i e f  t h a t  w e  f i l e d

before this Commission, o u r  f i n a l  b r i e f  i n  r e s p o n s e ,

i n d i c a t i n g  t h a t  i n  t h a t  v e r y  l e g i s l a t i o n ,  o t h e r  i t e m s  w e r e

r e c o g n i z e d  a s  a  m a n d a t e  b y  t h e  L e g i s l a t u r e ,  b u t  t h i s  s p e c i -

f i c a l l y  w a s  n o t . A n d  I  w o u l d  s u b m i t  t h a t  t h a t ’ s  f a i r l y

s t r o n g  e v i d e n c e  t h a t  t h e  L e g i s l a t u r e  i n  f a c t  d i d  n o t  s e e

t h i s  a s  a  m a n d a t e .

I t ’ s  c l e a r  t h a t  i n  l a r g e  p a r t ,  t h e  S h o r t - D o y l e

A c t  d o e s  n o t  p r o v i d e  - -  o r  s t r i k e  t h a t . I t ’ s  c l e a r  i n  l a r g e

p a r t  t h e  S h o r t - D o y l e  A c t  p r o v i d e s  t h e  c o u n t y  w i t h  a  g r e a t

d e a l  o f  d i s c r e t i o n , t h e  l o c a l  m e n t a l  h e a l t h  a g e n c i e s  w i t h  a

g r e a t  d e a l  o f  d i s c r e t i o n , i n  d e c i d i n g  w h e r e  t h e i r  m e n t a l

h e a l t h  f u n d s  a r e  t o  g o  a n d  h o w  t h e y  a r e  t o  g o . But  as  we

p o i n t e d  o u t  i n  o u r  b r i e f i n g s ,  t h a t  d i s c r e t i o n  i s  n o t

e n t i r e l y  u n f e t t e r e d , a n d  t h a t  t h e  L e g i s l a t u r e  h a s  s e e n  t o

i m p o s e  c e r t a i n  r e q u i r e m e n t s  o f  c e r t a i n  g e n e r a l  p r i o r i t i e s  o n

t h e  c o u n t i e s  w i t h  r e g a r d  t o  t h e  e x p e n d i t u r e s  o f  t h e i r

Short-Doyle funds.

We would submit that what has happened in this

c a s e  i s  t h a t  t h e  c o u n t i e s  h a v e  b e e n  n o t  d i r e c t e d  t o  d o ,  i n

l a r g e  p a r t , anything new. We would submit  they haven’t  been

d i r e c t e d  t o  d o  a n y t h i n g  s u b s t a n t i a l l y  n e w  a t  a l l . I t ’ s  a l l

o f  t h e  s a m e  t y p e  o f  t h i n g s  t h a t  t h e  C o u n t y  M e n t a l  H e a l t h

S e r v i c e s  h a v e  b e e n  d o i n g  f o r  y e a r s  a n d  y e a r s  a n d  y e a r s ,  w e l l
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antedating SB 90.

What we see is that the Legislature has said to

the counties, “When you’re doing this, certain populations

have  head-o f - the- l ine  pr iv i leges . ” And that population is

identified as people who, as  we pointed out  in  our  br ie fs ,

have been recognized under federal law, both 94.142, 504,

and the case law, that handicapped individuals, handicapped

students, have certain rights.

The  leg is lat ion  in  quest ion  that  we ’ re  deal ing

with today essentially says to the County Mental Health

people, “By the way, these  fo lks  have  certain  pr ior i ty

r ights , so  serve  them f irst . ” And while I can understand

and appreciate that there is some impact in reducing the

abi l i ty  o f  the  county  to  be  f l ex ib le  in  arranging  i t s

priorities within the expenditures under the Short-Doyle, I

think that the record will show that that’s only a minute

percentage  o f  the  county ’ s  overa l l  Short -Doyle  budget .  I

haven’t had an opportunity to really look at it during the

‘counsel’s remarks, but  I  be l ieve  i t ’ s  in  the  s ix  to  e ight

percent range, And I may be wrong; and if I am, I stand

corrected. But  i t ’ s  not  a  - - i t ’ s  not  an  overal l

devastating amount on Short-Doyle.

And these, of course - -  the  nature  o f  the

serv ices  provid ing  mental  heal th  serv ices  to  indiv iduals  i s

precisely the type of things that County Mental Health

842



1

2

3

4

5

6

7

8

9

1 0

IV

12

1 3

1 4

IS

16

1 7

1113

1 9

2 0

21

2 2

2 3

2 4

2 %

3 0

A g e n c i e s  a r e  i n  b u s i n e s s  t o  p r o v i d e ,  s o  i t ’ s  n o t  - -

c e r t a i n l y  n o t  p u t t i n g  t o g e t h e r  a  n e w  p r o g r a m .

T h e o r e t i c a l l y , t h e  c o u n s e l  f o r  t h e  c o u n t y  s a i d

t h a t  i t ’ s  a n  o p e n - e n d e d  r e q u i r e m e n t . I  w o u l d  s a y  t h a t  t h a t

c e r t a i n l y  i s  o n l y  i n  t h e o r y  b e c a u s e  o f  t h e  v a s t  a m o u n t s  o f

m o n e y  t h a t  a r e  b e i n g  s p e n t  b y  C o u n t y  M e n t a l  H e a l t h ,  a n d  t h i s

i s  o n l y  a  v e r y  s m a l l  p e r c e n t a g e  o f  t h e m .

M s . Chapman also remarked about  how the ent i t le-

m e n t  - - i t ’ s  a n  e n t i t l e m e n t  p r o g r a m  a n d  t h a t  t h a t ’ s  a

d i f f e r e n c e  f r o m  S h o r t - D o y l e . B u t  l e t  m e  s u g g e s t  t h a t  t h e

e n t i t l e m e n t  t o  t h i s  d o e s  n o t  r e a l l y  d e r i v e  f r o m  t h e  A c t

i t s e l f . T h e  e n t i t l e m e n t  t o  f r e e  p u b l i c  e d u c a t i o n  d e r i v e s ,

i n  p a r t ,  f r o m  t h e  f e d e r a l  l e g i s l a t i o n ,  t h e  E d u c a t i o n  f o r  t h e

Handicapped Act . B u t  I  w o u l d  s u b m i t  t h a t  t h a t  e n t i t l e m e n t

i n  C a l i f o r n i a , w e r e  i t  p u t  t o  a  t e s t ,  d e r i v e s  m u c h ,  m u c h

e a r l i e r . I t  d e r i v e s  r i g h t  n o w  f r o m  A r t i c l e  I X ,  S e c t i o n  5  o f

t h e  C a l i f o r n i a  C o n s t i t u t i o n , which establishes the common

s c h o o l  s y s t e m  a n d  p r o v i d e s  t h a t  t h e  L e g i s l a t u r e  s h a l l

m a i n t a i n  - -  a n d  r e a d s ,  a n d  I  q u o t e ,  “ T h e  L e g i s l a t u r e  s h a l l

provide for a system of common schools by which a free

s c h o o l  s h a l l  b e  k e p t  u p  a n d  s u p p o r t e d  i n  e a c h  d i s t r i c t  a t

l e a s t  s i x  m o n t h s  i n  e v e r y  y e a r  a f t e r  t h e  f i r s t  y e a r  i n  w h i c h

a  s c h o o l  h a s  b e e n  e s t a b l i s h e d . ” T h a t  s e c t i o n  n o t  o n l y  c o m e s

f r o m  t h e  C o n s t i t u t i o n  a s  i t  w a s  r e v i s e d  i n  1 8 7 2 ,  t h e

a n n o t a t i o n s  i n d i c a t e  t h a t  t h a t  d e r i v e s  f r o m  t h e  C o n s t i t u t i o n
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of  1849 , t h e  v e r y  b a s i c  d o c u m e n t  u n d e r  w h i c h  t h e  S t a t e  o f

C a l i f o r n i a  w a s  f o u n d e d . Beyond that , i t  d e r i v e s  i n  A m e r i c a n

history from the Northwest  Ordinance,  which was passed by

t h e  C o n t i n e n t a l  C o n g r e s s  i n  1 7 8 7 ,  w h i c h  s e t  a s i d e  o n e

s e c t i o n  o f  e v e r y  3 6  f o r  t h e  s u p p o r t  o f  a  f r e e  c o m m o n  a n d

p u b l i c  s c h o o l  s y s t e m , S o  i t ’ s  a  v e r y  ‘ a n c i e n t  c o n c e p t  i n

U n i t e d  S t a t e s  a n d  C a l i f o r n i a  l a w .

W e  d o n ’ t  t h i n k  t h a t  w h a t  i s  r e a l l y  b e i n g  r e q u i r e d

- -  a n d  t h i s  i s  e x t e n s i v e l y  b r i e f e d  i n  o u r  b r i e f s ,  a n d  I

w o n ’ t  b e l a b o r  t h e  p o i n t  - - w e  d o n ’ t  t h i n k  t h a t  w h a t  i s  b e i n g

r e q u i r e d  i s  a  h i g h e r  l e v e l  o f  s e r v i c e  o f  t h e  c o u n t y . Short-

D o y l e  p r o v i d e s  a  g r e a t  d e a l ,  a  m a s s i v e  a m o u n t ,  o f

f l e x i b i l i t y  o f  t h e  c o u n t y . I n  f a c t , i t ’ s  d e s i g n e d  f o r

f l e x i b i l i t y . T h e  r e c o r d  i s  c l e a r  t h a t  t h e  C o u n t y  o f  S a n t a

C l a r a  h a s  h i s t o r i c a l l y  c h o s e n  t o  s u p p l e m e n t  i t s  m e n t a l

h e a l t h  a n d  S h o r t - D o y l e  f u n d s  b e y o n d  t h e  1 0  p e r c e n t  r e q u i r e d

m a t c h  a n d  p r o v i d e s  a  c o n s i d e r a b l e  a m o u n t  o f  g e n e r a l  f u n d i n g

f o r  i t s  m e n t a l  h e a l t h  p r o g r a m . I  w o u l d  s u b m i t  t h a t  t h i s

m e n t a l  h e a l t h  p r o g r a m  a n d  t h e  w a y  t h a t  t h e  m e n t a l  h e a l t h

p r o g r a m  i s  c a r r i e d  o u t  i n  S a n t a  C l a r a  C o u n t y  a s  s h o w n  i n  t h e

r e c o r d  a n d  a s  I  b e l i e v e  i s  u n d i s p u t e d  i s  o n e  i n  w h i c h  t h e

County has a very, v e r y  h i g h  d e g r e e  o f  f l e x i b i l i t y . They

r e t a i n  c o n t r o l . They can, t o  a  v e r y  g r e a t  e x t e n t ,  d o  w h a t

t h e y  w a n t  w i t h  i t . T h e  C o u n t y  c a n  c e r t a i n l y  w o r k  w i t h  i t s

s c h o o l  d i s t r i c t s , c a n  w o r k  w i t h  t h e  C o u n t y  O f f i c e  o f
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Education, a n d  t h e  p e o p l e  i n  t h e  m e n t a l  h e a l t h  a s p e c t s  o f

t h e  C o u n t y  c e r t a i n l y  w o r k  w i t h  t h e  o t h e r  a g e n c i e s  i n

a d m i n i s t e r i n g  w h a t  i s  r e q u i r e d .

I f  a n y  m a n d a t e - - and we don’ t  concede that  there

i s  a  m a n d a t e  t h a t  h a s  b e e n  c r e a t e d  - -  b u t  i f  a  m a n d a t e  h a s

b e e n  c r e a t e d  b y  t h i s  l e g i s l a t i o n  i n  q u e s t i o n ,  w e  w o u l d

s u b m i t  t h a t  t h e  o n l y  m a n d a t e  t h a t  h a s  b e e n  c r e a t e d  i s  t h e

m a n d a t e  r e l a t e d  t o  t h e  a s s e s s m e n t  a f t e r  i d e n t i f i c a t i o n  o f

s t u d e n t s  t o  d e e m  w h e t h e r  o r  n o t  t h e y  s h o u l d  b e  e n t i t l e d  t o

m e n t a l  h e a l t h  s e r v i c e s , w h i c h  i s  s p e c i f i c a l l y  d o v e t a i l e d

i n t o  t h e  f e d e r a l  r e q u i r e m e n t s  a n d  p o s s i b l y  s o m e  c a s e

management cost  e B u t  t h e  b a s i c  u n d e r l y i n g  p r o v i s i o n  o f

m e n t a l  h e a l t h  s e r v i c e s  t o  t h e  c o u n t y ,  t o  t h e  r e s i d e n t s  o f

t h e  c o u n t y , i s  p r e c i s e l y  w h a t  t h e  C o u n t y  M e n t a l  H e a l t h

Agencies  have been set  up and funded by Short-Doyle to  do,

I t ’ s  p r e c i s e l y  t h e  j o b  t h a t  t h e y  e x i s t  t o  d o . The only

i m p o s i t i o n  t h a t  t h i s  l e g i s l a t i o n  h a s  h a d  o n  t h a t  f u n d a m e n t a l

u n d e r l y i n g  r e q u i r e m e n t  i s  t h e  f a c t  t h a t  i t  h a s  i d e n t i f i e d

o n e  p o p u l a t i o n  w i t h i n  t h a t  a s  h a v i n g  a  p r i o r i t y .

T h e  l e g i s l a t i o n  i n  q u e s t i o n  d o e s  n o t  g i v e  t h e s e

p e o p l e  a n  e n t i t l e m e n t  t o  f r e e  s e r v i c e s ;  r a t h e r ,  t h e  f r e e

s e r v i c e s  d e r i v e  f r o m  f e d e r a l  l a w . T h e  f r e e  - -  b o t h  i n  t h e

s t a t u t o r y  a n d  i n  t h e  c a s e  l a w  t h a t ’ s  b e e n  c i t e d  i n  o u r

b r i e f s . A n d  a b o v e  a n d  b e y o n d  t h a t ,  t h e  e n t i t l e m e n t  t o  a

f r e e  e d u c a t i o n  d e r i v e s  f r o m  t h e  C a l i f o r n i a  C o n s t i t u t i o n  a l l
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1 the way back to 1849 at the founding of the State of

~ Cal i f orn ia . A case  has  not  been c i ted  in  our  br ie fs ,  and i t

struck me,  l i teral ly , as  I  was  s i t t ing  here  this  morning,  i s

the famous California Supreme Court case of Mejnares v.

Newton, which is a 1956 case involving the requirement that

the  school  d istr ic t  that  serv ices  the  Big  Sur  provide  ‘ f ree

bus transportation of children who were living way up in the

mountains above Big Sur so that they could take advantage of

public education. This was something that the Supreme Court

just  bas ica l ly  sa id , ingrained within the California system

is that when you provide educational-related services, that

they be provided free.

I think that what the County, and understandably,

is  try ing  to  do  is  to  remove i tse l f  f rom the  pol i t i ca l

processes of going to the Legislature on an annual basis for

Short-Doyle funding. And it’s understandable if you can

create a mandate that will be funded out of a different

source, that that obviously has the tendency to make life a

l i t t l e  b i t  e a s i e r . But  I  th ink  that  there ’ s  rea l ly  no

mandate  as  such created here ;  or  i f  i t  i s ,  i t ’ s  only  a  very

limited mandate related to the assessment process, And that

to attempt to carve out an exception to the general rule

that  loca l  agencies  and a l l  po l i t i ca l  ent i t ies  within  the

State  o f  Cal i fornia  need  to  f ight  out  the ir  po l i t i ca l

batt les  in  the  committees  and the  f loors  o f  the  Legis lature ,
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is not something that should be promoted here.

I certainly stand ready to answer any quest

if the Members have any of the State,

MEMBER CREIGHTON: Yes, I have a question.

CHAIRPERSON GOULD: Mr. Creighton.

34

ons

MEMBER CREIGHTON: Yes. Mr. Van Wye, are you

suggesting that in some of these ancient statutes that you

referred to, going back to the Continental Congress, that

they -- the schools systems under those statutes routinely

accepted handicapped children until this more recent

legislation?

MR. VAN WYE: I am not an expert in the history

of handicapped legislation in other states other than

California.

MEMBER CREIGHTON: But you have -- you've

referred to those statutes.

MR. VAN WYE: Right.

MEMBER CREIGHTON: That's why I asked my quest

MR. VAN.WYE: I'm referring to the general

ion.

prospect, the general concept that education systems, when

they are provided, public education systems are provided at

no cost. That's a historical American concept, and it's

been enshrined in the California Constitution since 1849.

MEMBER CREIGHTON: Thank

MEMBER SHUMAN: Well, bu

? ? ? ? ?

in that regard, you're
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not arguing that every student has a right to have a school

nurse available to him or free medical treatment or some-

thing of that nature, are you?

MR. VAN WYE: I’m not suggesting that every

student has the right to a free school nurse. But it seems

fairly clear from -- and I think Smith v. Robinson in the

Pennsylvania case that we cited in our briefs -- the United

States Supreme Court has identified the fact that handi-

capped children, as  a  matter  o f  equal  protect ion ,  are

ent i t led  to  part ic ipate  in  the  educat ional  programs to  the

extent that they are able and that it would seem clear from

those decisions that to the extent that supplemental

services are required to enable them to benefit from

legis lat ion  - - benef i t  f rom educat ion,  that  those  services

probably have to be provided as a matter of constitutional

law. Now, what  has  happened,  o f  course ,  is  that  this  - -  in

Public Law 94.142, the Education for the Handicapped Act,

the 94th Congress identified this, set up a federal funding

mechanism, and inv i ted  a l l  the  s tates  to  j o in . Histor ica l ly ,

all the states, but one, joined very quickly, New Mexico

being  the  last  ho ld-out . I t  f ina l ly  rea l ized  that  i t  had  to

get, in the program because of the massive amount of litiga-

tion that was taking place down in New Mexico,

Now, whi le  theoret ica l ly , I  s a i d  i t ’ s  p o s s i b l e  - -

and I  know i t ’ s  been argued that  theoret i ca l ly  th is  i s  a
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3 6

v o l u n t a r y  p r o g r a m  t h a t  t h e  S t a t e  o f  C a l i f o r n i a  p a r t i c i p a t e s

i n  9 4 . 1 4 2  o n  a  v o l u n t a r y  b a s i s ,  I  w o u l d  s u b m i t  t h a t  t h a t ’ s

a l m o s t  a  d i s i n g e n u o u s  p o s i t i o n . I  j u s t  c a n n o t  c o n c e i v e  i n

1 9 8 9  t h a t  a n y  s t a t e  c o u l d  o p t  o u t  o f  t h e  9 4 . 1 4 2  s c h e m e .  I

- -  t h e  l e g i s l a t i o n  t h a t  w o u l d  - -  t h e  l i t i g a t i o n  t h a t  w o u l d

e n s u e  o n  e q u a l  p r o t e c t i o n  g r o u n d s  m a k e  t h i s  t h e  t y p e  o f

f e d e r a l  p r o g r a m  t h a t  I  s u b m i t  i s  - -  i t ’ s  i l l u s o r y  t o  s a y

t h a t  t h i s  i s  a n  o p t i o n a l  f e d e r a l  p r o g r a m . I  t h i n k  i t  h a s

t h e  p a t i n a  o f  a n  o p t i o n : b u t  w h e n  y o u  l o o k  a t  t h e  s u b s t a n c e

of  the  94.142 scheme, t o  s a y  t h a t  t h e  S t a t e  o f  C a l i f o r n i a  o r

a n y  o t h e r  s t a t e  c o u l d  n o t  p a r t i c i p a t e  i n  t h a t  p r o g r a m ,  I

j u s t  d o n ’ t  t h i n k  t h a t  t h a t ’ s  a  p o s i t i o n  t h a t  c a n  b e  u p h e l d .

: I s  t h a t  t h e  f e d e r a l  legisMEMBER SHUMAN

y o u ’ r e  r e f e r r i n g  t o ?

MR. VAN WYE: R i g h t . 9 4 . 1 4 2  i s  t h e  - -

ation

MEMBER SHUMAN: T h a t  r e q u i r e s  - -  a s  y o u  p u t  i t ,

t h a t  r e q u i r e s  t h e  f r e e  s e r v i c e s ?

MR. VAN WYE: R i g h t . A n d  t h e  f e d e r a l  l e g i s l a t i o n

o f  c o u r s e , t r a c k s  t h e  b a s i c  c o n c e p t  w h i c h  h a s  e x i s t e d  i n

t h i s  c o u n t r y  s i n c e  t h e  N o r t h w e s t  O r d i n a n c e s  o f  1 7 9 7 .  I  g

u p  i n  O h i o , w h i c h  i s  t h e  f i r s t  s t a t e  t h a t  c a m e  i n t o  t h e

few

U n i o n  o u t  o f  t h e  o l d  N o r t h w e s t  T e r r i t o r i e s ,  a n d  I  r e m e m b e r ,

a g a i n  a s  I  w a s  t h i n k i n g  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n

l i t e r a l l y  o n  t h e  r o a d  u p  t h i s  m o r n i n g  f r o m  t h e  B a y  A r e a ,  I

r e c a l l e d  m y  a n c i e n t  h i g h  s c h o o l  h i s t o r y  a b o u t  h o w  t h i s  w a s  a
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v e r y  i m p o r t a n t  c o n c e p t , A n d  t h i s  i s  a  c o n c e p t  o f  f r e e

e d u c a t i o n  t h a t  i s  s o  d e e p l y  i n g r a i n e d  i n  t h e  A m e r i c a n  e t h i c ,

a n d  i t ’ s  d e e p l y  i n g r a i n e d  i n  t h e  C a l i f o r n i a  e t h i c ,  t h a t  t h e

~ f a c t  t h a t  t h e  c o u n t i e s  c a n n o t  c h a r g e  s t u d e n t s  w h o  m i g h t

o t h e r w i s e  b e  a b l e  t o  p a y  w h e r e a s  t h e y  c o u l d  c h a r g e  f o r  o t h e r

S h o r t - D o y l e  s e r v i c e s  f r o m  p e o p l e  t h a t  c a n  p a y  d e r i v e s  n o t

f r o m  t h e  l e g i s l a t i o n  t h a t  w e ’ r e  d e a l i n g  w i t h  h e r e ,  A B  3 6 3 2 ,

b u t  i t  d e r i v e s  r a t h e r  f r o m , i n  o u r  c a s e  p r i n c i p a l l y ,  t h e

C a l i f o r n i a  C o n s t i t u t i o n , B u t  i t ’ s  w e l l  i n g r a i n e d  i n  f e d e r a l

law. And, to my knowledge, i t ’ s  i n g r a i n e d  i n  t h e  s t a t e  l a w

o f  e v e r y  s t a t e  o f  t h e  U n i o n ,

MEMBER SHUMAN: I ’ m  n o t  s u r e  a b o u t  t h e  b r e a d t h  o f

y o u r  a r g u m e n t  h e r e . I t  s o u n d s  t o  m e  t h a t  y o u  w o u l d  a r g u e

t h a t  a n y t h i n g  t h a t  f a l l s  w i t h i n  t h e  r u b r i c  o f  e d u c a t i o n

t a k e s  o n  t h i s  c o n s t i t u t i o n a l  a u r a  a n d ,  t h e r e f o r e ,  c o u l d

n e v e r  b e  c o n s i d e r e d  a  m a n d a t e ,  s t a t e - r e i m b u r s a b l e  m a n d a t e .

MR. VAN WYE: I ’ m  n o t  s u r e  i f  I  w o u l d  - -  I  d o n ’ t

t h i n k  - - 1  c e r t a i n l y  w o u l d  n o t  g o  t h a t  f a r . F o r  i n s t a n c e ,

t h e  m a n d a t e s  t h a t  a r o s e  o u t  o f  S B  1 6 0 ,  w h e n  t h e  E d u c a t i o n

and Employment Relat ions Act  was passed, T h o s e  c e r t a i n l y

w o u l d  n o t  t a k e  o n  t h a t  t y p e  o f  r u b r i c . And also, t h e  u n d e r -

l y i n g  f u n d i n g  f o r m u l a s  f o r  s t a t e  e d u c a t i o n ,  t h e  u n d e r l y i n g

concepts , t h e  u n d e r l y i n g  p r o g r a m s  f o r  s t a t e  e d u c a t i o n ,  w e r e

i n  p l a c e  w e l l  b e f o r e  S B  9 0  a n d  w e l l  b e f o r e  t h e  c o n s t i t u -

t i o n a l  a m e n d m e n t  o f ,  I  b e l i e v e ,  a p p r o x i m a t e l y  1 9 8 0 ,  w h e n  t h e
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SB 90 concept was enshrined in the Consti tution.

so I -- t o  a n s w e r  y o u r  q u e s t i o n ,  M r .  S h u m a n ,  I’d

h a v e  t o  t a k e  a  l o o k  o n  a n  i n d i v i d u a l  b a s i s  a t  a  g i v e n

p r o g r a m  t o  s e e  w h e t h e r  t h e r e  w a s  a  c o n s t i t u t i o n a l  e n s h r i n e -

ment , T h e  t h r u s t  o f  m y  a r g u m e n t  v i s - a - v i s  t h e  C o n s t i t u t i o n

i s  b a s i c a l l y  t h a t  t h e  r e a s o n  t h e  C o u n t y  c a n ’ t  c h a r g e  o t h e r -

w i s e  w e a l t h y  s t u d e n t s  f o r  t h e  p r o v i s i o n  o f  t h e s e  s e r v i c e s

t h a t  t h e y  c o u l d  w i t h  r e g a r d  t o  o t h e r  nonedudationally-

r e l a t e d  S h o r t - D o y l e  s e r v i c e s  d e r i v e s  n o t  f r o m  t h e  l e g i s l a -

t i o n  i n  q u e s t i o n  t h a t  w e ’ r e  d e a l i n g  w i t h  t o d a y ,  b u t  i t

d e r i v e s  f r o m  s o u r c e s  o f  much  l o n g e r  l i n e a g e  a n d  m u c h  g r e a t e r

a u t h o r i t y ,

CHAIRPERSON GOULD: I  h a v e  a  q u e s t i o n  f o r

Ms. Chapman. Maybe you can help me understand your argument

a  l i t t l e  b i t .

L e t ’ s  t a k e  a  c i r c u m s t a n c e  i n  w h i c h  c l i e n t s  which

h a v e  t r a d i t i o n a l l y  b e e n  p a r t  o f  t h e  S h o r t - D o y l e  p r o g r a r n

w i t h i n  a  c o u n t y , a n d  t h e  L e g i s l a t u r e  m a k e s  a  d e t e r m i n a t i o n

t h a t  t h e r e  i s  a n  e n t i t l e m e n t  a s p e c t  t o  a  c e r t a i n  g r o u p

w i t h i n  t h a t  p o p u l a t i o n ,  a n d  t h e y  s a y ,  “ T h e s e  p e o p l e  s h a l l  b e

served . T h e y  s h a l l  r e c e i v e  s e r v i c e s . A n d  t h e y  s h a l l

r e c e i v e  s e r v i c e s  f r o m  u n d e r  t h e  u m b r e l l a  f u n d i n g  t h a t  i s

provided under  the  Short-Doyle ,” Tell me how your view of

t h e  m a n d a t e  r e l a t i o n s h i p  t h a t  y o u ’ v e  a r g u e d  w o u l d  i n t e r p r e t

t h a t  c i r c u m s t a n c e .

85-l



1

2

3

4

5

6

7

8

9

10

81

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3 9

MS. CHAPMAN: I f  y o u ’ r e  w i t h  s o m e t h i n g  w i t h i n  t h e

S h o r t - D o y l e  A c t  a n d  w i t h i n  t h e  S h o r t - D o y l e  p r o g r a m  t h a t

s p e c i f i c a l l y  s a i d , “ Y o u  a r e  t o  t r e a t  u n d e r  S h o r t - D o y l e

c e r t a i n  p e o p l e  specia,lly, I’ w e  w o u l d  a r g u e  t h a t  t h a t  w o u l d  - -

a n d  p r o v i d e  c e r t a i n  s e r v i c e s  t h a t  w e  n e c e s s a r i l y  w e r e  n o t

r e q u i r e d  t o  p r o v i d e  b e f o r e , although we may or may not have

- -  w e  w o u l d  a r g u e  t h a t  a s  t o  o u r  r e q u i r e d  m a t c h ,  t h a t  t h a t

i s  a  m a n d a t e ; t h a t  i t  i s  a  m a n d a t e , b u t  t h a t  i t ’ s  a  f u n d e d

mandate through Short-Doyle, e x c e p t  t o  t h e  e x t e n t  t h a t

t h e r e ’ s  a  1 0  p e r c e n t  r e q u i r e d  c o u n t y  m a t c h ,

CHAIRPERSON GOULD: Okay. S o  y o u  a l l o w  f o r  t h e

f a c t  t h a t  t h e  L e g i s l a t u r e  c a n  m a k e  a  d e t e r m i n a t i o n  a s  t o  t h e

p r i o r i t i e s  w i t h i n  t h e  S h o r t - D o y l e  p r o g r a m .

MS.  C H A P M A N : A n d  c e r t a i n l y  h a s  m a n y  t i m e s .

CHAIRPERSON GOULD: Okay.

MS. CHAPMAN: T h e r e  h a v e  b e e n  a d d i t i o n s  t h a t  y o u

m u s t  h a v e  p a t i e n t s ’  r i g h t s  a d v o c a t e s ,  t h a t  y o u  m u s t  p r o v i d e

f o r  s o m e  j a i l  d i v e r s i o n  p r o g r a m s  f o r  t h e  m e n t a l l y  i l l ,  a n y

number of programs that  come before the Commission,  and I

believe many of them have been found to be mandates and

would  be  - - a n d  w o u l d  b e  s u b j e c t  t o  r e i m b u r s e m e n t  i n s o f a r  a s

t h e  c o u n t y ’ s  r e q u i r e d  m a t c h  i s  c o n c e r n e d .

CHAIRPERSON GOULD: Okay. Y e t  i n  y o u r  c o n c l u d i n g

a r g u m e n t s  r e g a r d i n g  t h e  s i t u a t i o n , y o u  m a k e  r e f e r e n c e  t o  t h e

f a c t  t h a t  i f  w e  a r e  t o  t a k e  t h e s e  r e s p o n s i b i l i t i e s  a n d  f u n d
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them out  of  Short-Doyle, t h a t  c l e a r l y  t h e r e  w i l l  b e  s o m e

needs that  go unmet. I t  k i n d  o f  s p e a k s  t o  a d e q u a c y  o f

f u n d i n g , i f  y o u  w i l l ;  a n d , a l t h o u g h  I  a p p r e c i a t e  t h a t

c i r c u m s t a n c e , a n d  i n  m y  e x p e r i e n c e  i n  d e a l i n g  w i t h  t h e

c o u n t i e s , I  h a v e  h e a r d  p r o b a b l y  m o r e  t i m e s  t h a n  I  w i s h  t o

r e i t e r a t e  c o n c e r n s  r e g a r d i n g  t h e  a d e q u a c y  o f  m e n t a l  h e a l t h

f u n d i n g  a t  t h e  l o c a l  l e v e l , t h a t ’ s  c l e a r l y  a  c o n c e r n  a n d  a

p r e s s u r e - -  I  g u e s s  w h a t  I’m t r y i n g  t o  d o  i s  t o  n o t  l o o k  a t

t h e  q u e s t i o n  o f  f u n d i n g  a d e q u a c y ,  b e c a u s e  I  t h i n k  t h a t ’ s

a l m o s t  a  s e p a r a t e  q u e s t i o n , b u t  t h e  q u e s t i o n  o f  h o w  w h e n  t h e

s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  a  p r i o r i t y  f o r  a

c e r t a i n  g r o u p  o f  p e o p l e  w i t h i n  a  b l o c k  g r a n t  s u c h  a s  Short-

D o y l e  d o  w e  a d d r e s s  t h e  q u e s t i o n  o f  w h e t h e r  t h e r e ’ s  a

mandate , r e c o g n i z i n g  t h a t  t h e r e  m a y  b e  p e o p l e  w h o  f a l l  o u t

the bottom, i f  y o u  w i l l , f r o m  a  p r i o r i t y  s t a n d p o i n t .

MS. CHAPMAN: Okay. I f  I  c o u l d  b a c k  u p  a  l i t t l e

a n d  t h e n  m a y b e  a s k  y o u  t o  a s k  y o u r  q u e s t i o n  a g a i n ,  b e c a u s e  I

t h i n k  m a y b e  t h e r e ’ s  a  p o i n t  t h a t  n e e d s  t o  b e  c l a r i f i e d .

When Mr. V a n  W,y:e  r e f e r r e d  t o  c h i l d r e n  h a v i n g  a n  e n t i t l e m e n t

t o  a  f r e e  p u b l i c  e d u c a t i o n  a n d  c e r t a i n  s u p p o r t i v e  s e r v i c e s ,

a l l  o f  t h e  l e g i s l a t i o n  a n d  t h e  c a s e  l a w  h a v e  t o  d o  w i t h

t h o s e  s e r v i c e s  b e i n g  p r o v i d e d  b y  t h e  p e o p l e  w h o  p r o v i d e

e d u c a t i o n . The County of  Santa  Clara  does not  provide

e d u c a t i o n . S o  a n y  e n t i t l e m e n t  t h a t ’ s  c o m i n g  d o w n  o n  a

f e d e r a l  l e v e l  o r  o n  a  s t a t e  l e v e l  i n s o f a r  a s  t h e  g e n e r a l
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p r o g r a m  i s  c o n c e r n e d  h a s  t o  d o  w i t h  t h e  r e s p o n s i b i l i t i e s  f o r

e d u c a t i o n .

A n d  I  m i g h t  p o i n t  o u t  t h a t  u n d e r  t h e  f e d e r a l  l a w

t h a t  t h e r e ’ s  a n  e x c h a n g e , t h a t  t h e  f e d e r a l  g o v e r n m e n t  s a y s ,

“ Y o u  a d o p t  E d u c a t i o n  f o r  A l l  H a n d i c a p p e d  A c t  w i t h  a l l  i t s

p r o c e d u r a l  a n d  s u b s t a n t i v e  r e q u i r e m e n t s ,  a n d  w e  w i l l  g i v e

you some grant money. And that grant money goes to your

D e p a r t m e n t  o f  E d u c a t i o n  t o  b e  d i s t r i b u t e d  t o  l o c a l  e d u c a -

t i o n a l  a g e n c i e s  t o  f u n d  t h o s e  p r o g r a m s ,  ” What’s  happened

h e r e  i s  t h e  m o n e y  t h a t  f i l t e r e d  d o w n ,  b e c a u s e  w e  p r o m i s e d  a s

a  s t a t e  t h a t  w e  w o u l d  h a v e  t h a t  p r o g r a m  - -  f i l t e r s  d o w n  t o

t h e  l o c a l  e d u c a t i o n  a g e n c i e s ,  a n d  i t  d o e s n ’ t  f i l t e r  t o  t h e

Department of Mental  Health. B u t  n o w  t h e  r e s p o n s i b i l i t y  f o r

p r o v i d i n g  a  g o o d  p o r t i o n  o f  t h o s e  s e r v i c e s  h a s  b e e n

t r a n s f e r r e d  t o  u s .

CHAIRPERSON GOULD: Okay. I t  w o u l d  b e  h e l p f u l

f o r  m e  t o  l i s t e n  t o  s o m e o n e  w h o  c a n  d e t a i l  w h a t ’ s  h a p p e n e d

i n  t h e  f u n d i n g  s c h e m e , And I  don’t  know if  there’s someone

h e r e  w h o  c o u l d  r e f r e s h  o u r  m e m o r i e s ,  o r  m a y b e  e i t h e r  o n e  o f

you can, i n  r e l a t i o n  t o  t r a n s f e r  o f  r e s o u r c e s  f r o m  t h e

e d u c a t i o n  s y s t e m  t o  t h e  s o c i a l  s e r v i c e s  a n d  m e n t a l  h e a l t h

system. A n d  i n  c o n j u n c t i o n  - -

MS.  CHAPMAN: In  - -  for  1986-87 ,  the  t ransfer  to

o u r  c o u n t y  f o r  t h e  r e s p o n s i b i l i t y  t o  m e n t a l  h e a l t h  w a s  a b o u t

$200 ,000 . O u r  n e t  u n r e i m b u r s e d  c o s t  c a m e  t o  $ 1 . 9  m i l l i o n .
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A s  a  s i d e  n o t e  - -

CHAIRPERSON GOULD: Where was that  money

t r a n s f e r r e d  t o ?

MS. CHAPMAN : Pardon?

CHAIRPERSON GOULD: What program was i t

t r a n s f e r r e d  t o ?

MS. CHAPMAN: I t  w a s  i n c l u d e d  i n  o u r  - -  i n  - -  a s

a n  a d d i t i o n  t o  t h e  S h o r t - D o y l e  a l l o c a t i o n . However ,  there

i s  n o t h i n g  i n  o u r  S h o r t - D o y l e  c o n t r a c t  t h a t  r e q u i r e s  u s  t o

p r o v i d e  t h e  s e r v i c e s  t h a t  w e ’ r e  t a l k i n g  a b o u t ,  w h a t  w e  s e e

as  a  mandate , p u r s u a n t  t o  t h i s  l e g i s l a t i o n . T h e r e ’ s  n o

r e f e r e n c e  t o  t h o s e  r e s p o n s i b i l i t i e s  i n  o u r  c o n t r a c t  a t  a l l ,

a l t h o u g h  t h e r e  a r e  v e r y  s p e c i f i c  r e f e r e n c e s  t o  w h a t  o u r

p r i o r i t i e s  a r e , w h a t  w e  p r o m i s e  w e  w i l l  d e l i v e r ,  t h e

p o p u l a t i o n s  w e  p r o m i s e  t o  s e r v e . T h i s  l e g i s l a t i o n  d i d  n o t

c h a n g e  t h e  p r i o r i t i e s ,  p o p u l a t i o n s . I t  d i d  n o t  a d d  t h i s  t o

the Short-Doyle program.

CHAIRPERSON GOULD: I n  t e r m s  o f  b a c k g r o u n d ,  I

t h o u g h t  I  r e a d  t h a t  o f  t h e  c a s e l o a d ,  t h e r e  w e r e  s o m e  2 5 1

i n d i v i d u a l s  t h a t  w e r e  a l r e a d y  i n v o l v e d  i n  S h o r t - D o y l e

s e r v i c e s . I s  t h a t  i n c o r r e c t ?

MS. CHAPMAN : No, t h a t  i s  c o r r e c t . There  were  - -

o f  t h e  r e f e r r a l s  t h a t  w e  r e c e i v e d  i n  1 9 8 6 - 8 7 ,  o r  f o r  t h a t
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And I think that raises a question that will have

to be perhaps grappled with during parameters and guidelines

should the Commission find that this is a mandate. You

know, we previously were providing some level of service to

some of these children. And so should there be some sort of

reduction or offset or something, I think that's a question

that's important and has to be addressed at some point.

But we were -- first of all, we were not required

to serve those 257 -- or 251 students, That year, we had an

optional overmatch of $4.4 million that allowed us to serve

-- to provide the level of service that we did provide.

CHAIRPERSON GOULD: Yeah.

MS. CHAPMAN: And that may not continue to be an

option in the future.

CHAIRPERSON GOULD: Uh-huh.

MS. CHAPMAN: As the counties become more and

more strapped, even the County of Santa Clara, which has

such a high dedication to providing mental health services,

may not be able to continue to overmatch.

CHAIRPERSON GOULD: Yeah.

MS. CHAPMAN: That may not be an option any

longer.

CHAIRPERSON GOULD: I appreciate that, and I

realize that there are counties in different situations in

terms of their ability to overmatch. That kind. of gets to
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t h e  f u n d i n g  a d e q u a c y  q u e s t i o n . A n d  I  g u e s s  I ’ m  still.

w r e s t l i n g  w i t h  t h e  m a n d a t e  i s s u e .

YOU know, y o u  m e n t i o n e d  t h a t  t h e  L e g i s l a t u r e

r e c o g n i z e d  t h a t  i t  w a s  a  m a n d a t e . And Mr. Van Wye said that

w i t h i n  t h e  l e g i s l a t i o n , s o m e  s p e c i f i c  e l e m e n t s  o f  i t  w e r e

i d e n t i f i e d  a s  b e i n g  a  m a n d a t e ,  a n d  t h i s  p i e c e  w a s  n o t .

What’s  your  percept ion on what  occurred there?

MS. C H A P M A N  : To be  honest ,  Mr.  Gould,  I  do not

h a v e  t h a t  r i g h t  a t  m y  f i n g e r t i p s . But I know that on -- I

b e l i e v e  i t  w a s  i n  t h e  s e c o n d  l e g i s l a t i o n  t h a t  w e n t  t h r o u g h

t h e - -  1747, t h a t  i t  w a s  r e c o g n i z e d  t h a t  i t  d i d  - -  t h a t  i t

was  a  mandate ,

L e t  m e  a d d  s o m e t h i n g  e l s e  t h a t  I  t h i n k  i s

i n t e r e s t i n g  a n d  I  t h i n k  r e f l e c t s  w h a t  t h e  t r u e  i n t e n t  w a s .

T h e  y e a r  f o l l o w i n g ‘86-‘87,  S a n t a  C l a r a  C o u n t y  r e c e i v e d  a

h u g e  j u m p  i n  t h e  a m o u n t  o f  a l l o c a t i o n  f o r  t h e s e  s e r v i c e s .

A n d  I  t h i n k  w h a t  r e a l l y  h a p p e n e d  w a s  t h a t  p e o p l e  t h o u g h t

t h a t  t h i s  w o u l d  n o t  b e  a n  e x p e n s i v e  p r o g r a m .

CHAIRPERSON GOULD: Uh-huh.

MS. CHAPMAN: Not many students had been identi-

f i e d  a s  b e i n g  s e r i o u s l y  e m o t i o n a l l y  d i s t u r b e d . Not many

s t u d e n t s  h a d  b e e n  i d e n t i f i e d  a s  n e e d i n g  m e n t a l  h e a l t h

s e r v i c e s . T h e  s c h o o l  d i s t r i c t s  w e r e  s o r t  o f  i n  a  p o s i t i o n

o f  n o t  w a n t i n g  t o  i d e n t i f y  t h e m ;  b e c a u s e  i f  t h e y  d i d ,  t h e y ’ d

h a v e  t o  p r o v i d e  t h e  s e r v i c e s . T h e  A u d i t o r  G e n e r a l ’ s  r e p o r t
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certa inly  substant iates  that . I think they see the jump as

two and a half times the number of referrals once the

responsib i l i ty  o f  providing  the  service  was  passed on to

Mental Health. And so once it became clear that this really

was  a  b ig  responsib i l i ty , the funding or a large part of the

funding came through in the following year. So we may be

just dealing with an anomaly for one year that we really had

our problems because it was not anticipated that the level

of services required would be so high.

C H A I R P E R S O N  G O U L D : Ms. Whetstone, you’ve joined

us. Is there something you’d like to add to the

proceedings?

MS. WHETSTONE: I was just going to provide

further  c lar i f i cat ion  on  your  quest ions  about  the  funding  i f

you  s t i l l  have  that  quest ion .

C H A I R P E R S O N  G O U L D : Okay. I think that would be

helpful .

MR. VAN WYE: Let me just add before she starts,

for  the record,  we - - that  i ssue  on  the  - -  that  you ra ised

regarding  what  was  ident i f ied  in  this  leg is lat ion  as

containing a mandate is found at pages 9 and 10 of our

response that  we f i led, the  f inal  br ie f  that  we f i led ,

before this Commission.

MS. WHETSTONE: And I think some of this has been

brought up by Ms. Chapman already, but  bas ica l ly  the  f i rst
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y e a r  o f  t h e  p r o g r a m , t h e r e  w a s  a  c o m b i n a t i o n  o f  t h e  t r a n s f e r

of money from education, a n d  a n  a d d i t i o n a l  g e n e r a l  f u n d

a p p r o p r i a t i o n  t h a t  w e n t  t o  t h e  c o u n t i e s  t o  p r o v i d e  f o r  t h e s e

s e r v i c e s ,

As  was  s ta ted , t h e r e  w a s  a n  A u d i t o r  G e n e r a l ’ s

r e v i e w  o f  w h a t  e d u c a t i o n  h a d  r e p o r t e d  w a s  b e i n g  s e n t ,  a n d

that  showed that  there  was  some --  you know,  there  was  an

i n c r e a s e  t h a t  w a s  - -  w h i c h  a l s o  t i e d  t o  t h e  i n c r e a s e  i n

appropriat ion which came from the State. T h e  n e x t  y e a r ,

t h e r e  w a s  a l s o  a  s i g n i f i c a n t  i n c r e a s e  i n  s t a t e  f u n d i n g .  S o

t h e  f i r s t  y e a r , i t  w a s  a  c o m b i n a t i o n  o f  a  t r a n s f e r  a n d  n e w

money. And the  second year , there  was new money added as

w e l l .

T h e  o n l y  o t h e r

j u s t  t a l k i n g  a b o u t  t h e  c l

t h e  m e n t a l  h e a l t h  s y s t e m ,

comment I was going to make is

e n t s  t h a t  h a d  a l r e a d y  b e e n  s e e n  b y

w h a t  h a s  b e e n  i n  o u r  e a r l i e r

b r i e f s  i s  t o  p o i n t  o u t  t h a t  t h e r e  i s  a  r e q u i r e m e n t  f o r

m a i n t e n a n c e  o f  e f f o r t  f o r  c h i l d r e n  s e r v i c e s  i n  t h e  m e n t a l

h e a l t h  s t a t u t e s . And an addition, t h e r e ’ s  a  r e q u i r e m e n t

t h a t  i f  t h e r e ’ s  n e w  m o n e y ,  t h a t  “x”  p e r c e n t  g o e s  t o

c h i l d r e n .

so, a g a i n , t h e y  a l r e a d y  w e r e  b e i n g  r e q u i r e d  t o

provide

n o t  - -

s e r v i c e s  t o  c h i l d r e n .

MR. VAN WYE: I --

i m p l i c i t  i f  n o t  e x p l i c i t  i n  M s . Chapman ‘s comments

i t  s e e m s  t o  m e  e x p l i c i t ,  i f

I
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~ was the thought that when a Short-Doyle requirement is laid

~ onto  a  county , the amount of funding that the county seeks

is the 10 percent county match. It would seem that what we

have here is clearly a requirement to provide these mental

health services is placed on the county mental health system

by the Government Code, which system is created within the

Welfare and Institutions Code. And it couldn’t be more

clear that the Short-Doyle -- the system created by Short-

Doyle is charged with providing these services. And the

fact  that  the  leg is lat ion in  quest ion was ,  because  i t ’ s

mult i - faceted  leg is lat ion , it involves both mental health

and education, so rather than putting it in the Education

Code, we’re putting it in the Welfare and Institutions Code,

the  Legis lature  for  reasons  o f  convenience  p laced  i t  in  the

Government Code would certainly not seem to me to be in any

way disposit ive  that  this  was not  an aspect  o f  the  Short -

Doyle program as created by the Legislature.

When you have these multi-jurisdictional, if you

w i l l , multi-agency, multi-governmental conceptual aspects,

they ’ re  f requent ly , i f  not  a lmost  exc lus ive ly ,  p laced  in  the

Government Code. ,And  so  I  th ink that  the  provis ions  o f  the

Government  Code  certa in ly  impl ic i t ly ,  i f  not  explicity,

alter the Short-Doyle program. So this  i s  inherent ly  within

Short-Doyle, and we think that it’s appropriate to be funded
I
~ out  o f  Short -Doyle .
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